KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 19, 2022

Ms. Paige Saenz

Counsel for the City of Kyle

The Knight Law Firm, L.L.P.

223 West Anderson Lane, Suite A-105
Austin, Texas 78752

OR2022-39482
Dear Ms. Saenz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 991219 (ORR W012623-092022).

The City of Kyle (the “city”), which you represent, received a request for information
pertaining to a named former city employee, including compensation information and a
particular investigation. You state the city has released some information to the requestor.
You claim the submitted information is excepted from disclosure under sections 552.101,
552.107, 552.111, and 552.136 of the Government Code. We have considered the
exception you claim and reviewed the submitted representative sample of information.

Initially, we note some of the submitted information is not responsive to the present request
because it was created after the date of the present request. This ruling does not address
the public availability of the non-responsive information, which we have marked, and the
city need not release it in response to this request.

Next, we note some of the responsive information is subject to section 552.022 of the
Government Code. Section 552.022(a)(1) provides for required public disclosure of “a
completed report, audit, evaluation, or investigation made of, for, or by a governmental
body,” unless the information is expressly confidential under the Act or other law or
excepted from disclosure under section 552.108 of the Government Code. See Gov’t Code
§ 552.022(a)(1). Portions of Exhibit C, which we have marked, are part of a completed
investigation that are subject to section 552.022(a)(1). The city seeks to withhold this

! We assume that the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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information under sections 552.101, 552.107, and 552.111 of the Government Code.
However, sections 552.107 and 552.111 are discretionary in nature and do not make
information confidential under the Act. See Open Records Decision Nos. 677 (2002)
(governmental body may waive attorney work product privilege under section 552.111),
676 at 10-11 (2002) (attorney-client privilege under Gov’t Code § 552.107(1) may be
waived), 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver
of discretionary exceptions). Therefore, the city may not withhold the information subject
to section 552.022(a)(1) under section 552.107 or section 552.111 of the Government Code.
However, as section 552.101 of the Government Code can make information confidential
under the Act, we will consider your arguments under this section for the submitted
information. Further, the Texas Supreme Court has held the Texas Rules of Evidence and
Texas Rules of Civil Procedure are “other law” within the meaning of section 552.022. See
In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Thus, we will also consider
your assertion of the attorney-client privilege under Texas Rules of Evidence 503 and your
argument of the attorney work product privilege under Texas Rules of Civil Procedure
192.5 for the information subject to section 552.022(a)(1). We will also consider your
arguments under sections 552.107 and 552.111 for the information that is not subject to
section 552.022 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 of encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in /ndustrial Foundation. Id. at
683. This office has concluded some kinds of medical information are generally highly
intimate or embarrassing. See Open Records Decision No. 455 (1987). In Morales v. Ellen,
840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court addressed the
applicability of the common-law privacy doctrine to files of an investigation of allegations
of sexual harassment. The investigation files in Ellen contained individual witness
statements, an affidavit by the individual accused of the misconduct responding to the
allegations, and conclusions of the board of inquiry that conducted the investigation. Ellen,
840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating that the public’s interest
was sufficiently served by the disclosure of such documents. /d. In concluding, the Ellen
court held “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” /d.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released under Ellen, but the identities of the victims and
witnesses of the alleged sexual harassment must be redacted, and their detailed statements
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339
(1982). However, when no adequate summary exists, detailed statements regarding the
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allegations must be released, but the identities of witnesses and victims must still be
redacted from the statements. We note that, because common-law privacy does not protect
information about a public employee’s alleged misconduct on the job or complaints made
about a public employee’s job performance, the identity of the individual accused of sexual
harassment is not protected from public disclosure. See Open Records Decision Nos. 438
(1986), 405 (1983), 230 (1979), 219 (1978). We also note supervisors are generally not
witnesses for purposes of Ellen, except where their statements appear in a non-supervisory
context.

We note the responsive information in Exhibit C is related to a sexual harassment
investigation and, thus, is subject to the ruling in Ellen. Upon review, we find the
information at issue includes an adequate summary of this investigation. The summary,
which we have marked, is not confidential under section 552.101 in conjunction with
common-law privacy; however, information within the summary identifying victims and
witnesses must be withheld under section 552.101 of the Government Code in conjunction
with common-law privacy. See Ellen, 840 S.W.2d at 525. In this instance, the summary
does not contain identifying information of the victims and witnesses of the sexual
harassment. Therefore, with the exception of the adequate summary, the city must withhold
the remaining responsive information in Exhibit C under section 552.101 in conjunction
with common-law privacy and the holding in Ellen.>

Texas Rule of Evidence 503(b)(1) provides the following:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the
client’s lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s
representative;

(C) by the client, the client’s representative, the client’s
lawyer, or the lawyer’s representative to a lawyer
representing another party in a pending action or that
lawyer’s representative, if the communications concern a
matter of common interest in the pending action;

(D) between the client’s representatives or between the client
and the client’s representative; or

(E) among lawyers and their representatives representing the
same client.

2 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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Tex. R. Evid. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made to further the rendition of
professional legal services to the client or reasonably necessary to transmit the
communication. Id. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under rule 503, a governmental body must 1) show that the document is a communication
transmitted between privileged parties or reveals a confidential communication; 2) identify
the parties involved in the communication; and 3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that
it was made in furtherance of the rendition of professional legal services to the client. See
ORD 676. Upon a demonstration of all three factors, the entire communication is
confidential under rule 503 provided the client has not waived the privilege or the
communication does not fall within the purview of the exceptions to the privilege
enumerated in rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein); In re Valero Energy
Corp., 973 S.W.2d 453, 457 (Tex. App.—Houston [14th Dist.] 1998, orig. proceeding)
(privilege attaches to complete communication, including factual information).

The city states the remaining responsive information in Exhibit C was prepared or collected
at the direction of the city’s attorney. The city states the document was provided to facilitate
the rendition of professional legal services to the city. The city also states the information
at issue was intended to be and has remained confidential. Based on these representations
and our review, we find the city has demonstrated the applicability of the attorney-client
privilege to the information at issue. See Harlandale Indep. Sch. Dist. v. Cornyn, 25
S.W.3d 328 (Tex. App.—Austin 2000, pet. denied) (attorney’s entire investigative report
protected by attorney-client privilege where attorney was retained to conduct investigation
in her capacity as attorney for purpose of providing legal services and advice).
Accordingly, we conclude the city may withhold the remaining responsive information in
Exhibit C under rule 503 of the Texas Rules of Evidence.’

Section 552.111 excepts from disclosure “[a]n interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency[.]” See
Gov’t Code § 552.111. This section encompasses the attorney work product privilege
found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. Dallas
Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8
(2002). Rule 192.5 defines work product as:

(1) [M]aterial prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees, or agents; or

3 As our ruling is dispositive for this information, we need not address the remaining argument against its
disclosure.
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(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX. R. C1v. P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD
677 at 6-8. In order for this office to conclude that the information was made or developed
in anticipation of litigation, we must be satisfied that

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation
would ensue and [created or obtained the information] for the purpose of
preparing for such litigation.

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

The city generally argues section 552.111 of the Government Code is applicable to
Exhibit B. Upon review, we find you have failed to establish any portion of Exhibit B
consists of material prepared, mental impressions developed, or a communication made in
anticipation of litigation or for trial by or for the city or representatives of the city.
Therefore, the city may not withhold any portion of Exhibit B as attorney work product
under section 552.111 of the Government Code.

As noted above, section 552.101 of the Government Code encompasses the doctrine of
common-law privacy, which is subject to the two-part test described above. See Indus.
Found., 540 S.W.2d at 685. Types of information considered highly intimate or
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. This office has also found personal financial information not relating to the financial
transaction between an individual and a governmental body is excepted from disclosure
under common-law privacy. See Open Records Decision Nos. 600 (1992) (public
employee’s withholding allowance certificate, designation of beneficiary of employee’s
retirement benefits, direct deposit authorization, and employee’s decisions regarding
voluntary benefits programs, among others, protected under common-law privacy), 545
(1990) (deferred compensation information, participation in voluntary investment program,
election of optional insurance coverage, mortgage payments, assets, bills, and credit
history). However, information concerning financial transactions between an employee
and a public employer is generally of legitimate public interest. ORD 545. We note the
payroll deductions for federal withholding tax are protected by common-law privacy and
must be withheld under section 552.101, but the payroll deductions for social security,
mandatory retirement, and Medicare are not protected by common-law privacy and may
not be withheld under section 552.101. See, e.g., ORDs 600 at 9-12 (participation in
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TexFlex), 545 at 3-5; see also Attorney General Opinion GA-0572 at 4 (2007f) (public
employee’s net salary protected by common-law privacy, but gross salary is not).

Upon review, we find the information we have marked in Exhibit B satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the city
must generally withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. However, it is not clear
whether the listed payroll deductions and benefits reflect mandatory participation by the
employee or are the employee’s voluntary financial decisions. Thus, to the extent this
information reflects the employee’s voluntary allocation of salary to optional investment,
retirement, or other financial programs offered by the city, the city must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy.* However, to the extent the information at issue reflects the
employee’s mandatory participation in the city’s retirement program or benefits paid by the
city, the deduction amounts are not confidential and may not be withheld on that basis.
Nonetheless, we find you have failed to demonstrate any of the remaining information at
issue is highly intimate or embarrassing and not of legitimate public concern. Therefore,
the city may not withhold any of the remaining information under section 552.101 of the
Government Code in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 6103(a) of title 26 of the United States Code. Prior decisions of
this office have held section 6103(a) of title 26 of the United States Code renders federal
tax return information confidential. See Attorney General Opinion H-1274 (1978) (tax
returns); Open Records Decision Nos. 600 (W-4 forms); 226 (1979) (W-2 forms). Section
6103(b) defines the term “return information” as “a taxpayer’s identity, the nature, source,
or amount of his income, payments, receipts, deductions, exemptions, credits, assets,
liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax
payments . . . or any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or with respect to the
determination of the existence, or possible existence, of liability . . . for any tax, penalty,
interest, fine, forfeiture, or other imposition, or offense[.]” See 26 U.S.C. § 6103(b)(2)(A).
Federal courts have construed the term “return information” expansively to include any
information gathered by the Internal Revenue Service regarding a taxpayer’s liability
under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), dismissed in part, aff’d in part, vacated in part, and remanded, 993 F.2d
1111 (4th Cir. 1993). Upon review, we find none of the remaining information constitutes
tax return information for the purposes of section 6103(a) of title 26 of the United States
Code. Accordingly, the city may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code

4 As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.
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§ 552.136(b). Section 552.136(a) defines “access device” as “a card, plate, code, account
number, personal identification number, electronic serial number, mobile identification
number, or other telecommunications service, equipment, or instrument identifier or means
of account access that alone or in conjunction with another access device may be used to
.. . obtain money, goods, services, or another thing of value [or] initiate a transfer of funds
other than a transfer originated solely by paper instrument.” Id. § 552.136(a). Upon review,
we find the city has not demonstrated the information you indicated consists of an access
device number for purposes of section 552.136. Accordingly, the city may not withhold
the information you indicated under section 552.136 of the Government Code.

In summary, with the exception of the adequate summary, the city must withhold the
remaining responsive information in Exhibit C under section 552.101 in conjunction with
common-law privacy and the holding in Ellen. The city may withhold the remaining
responsive information in Exhibit C under rule 503 of the Texas Rules of Evidence. To the
extent this information reflects the employee’s voluntary allocation of salary to optional
investment, retirement, or other financial programs offered by the city, the city must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. The city must release the remaining responsive
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Erin Groff

Assistant Attorney General
Open Records Division
EMG/pt

Ref: ID#991219

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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