ATTORNEY GENERAL OF TEXAS

November 28, 2022

Ms. Majel E. Wallen

Assistant District Attorney

Comal County

199 Main Street, Suite 2007

New Braunfels, Texas 78130-5161

OR2022-36659
Dear Ms. Wallen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 986291 (File No. 220R-148).

The Comal County Elections Office (the “county”) received a request for twenty-eight
categories of information pertaining to 2020 General Election. You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, and 552.130 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, the county informs us it sought clarification of portions of the request for
information. See Gov’t Code § 552.222 (providing that if request for information is
unclear, governmental body may ask requestor to clarify request); see also City of Dallas
v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental entity,
acting in good faith, requests clarification or narrowing of an unclear or over-broad request
for public information, the ten-day period to request an attorney general ruling is measured
from the date the request is clarified or narrowed). We understand the county has not yet
received a response to the request for clarification. We note a governmental body has a
duty to make a good-faith effort to relate a request for information to information the
governmental body holds. Open Records Decision No. 561 (1990). In this instance, the
county has submitted information it believes is responsive to the request and made
arguments against disclosure of this information. Thus, we assume the county has made a
good-faith effort to relate the request to information it holds, and we will address the
applicability of the arguments to the information. However, the county has no obligation
at this time to release any additional responsive information for which it has not received
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clarification. If the requestor responds to the request for clarification, the county must seek
a ruling from this office before withholding any additional responsive information from the
requestor. See Gov’t Code § 552.222(b); City of Dallas, 304 S.W.3d at 387.

Next, we note the county has submitted information only related to one of the remaining
categories of information. Although the county states it has submitted a representative
sample of the requested information, we find the submitted information is not representative
of all of the types of information at issue. Please be advised, this open records letter ruling
applies only to the types of information you have submitted for our review. This ruling
does not authorize the county to withhold any information that is substantially different
from the types of information the county submitted to this office. See Gov’t Code § 552.302
(where request for attorney general decision does not comply with requirements of Gov’t
Code § 552.301, information at issue is presumed to be public). Accordingly, to the extent
any such information existed on the date the county received the request, we assume the
county has released it. If the county has not released any such information, it must do so at
this time. See id. §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (if
governmental body concludes no exceptions apply to requested information, it must release
information as soon as possible).

We note the submitted information contains court-filed documents. Section 552.022(a)(17)
of the Government Code provides for required public disclosure of “information that is also
contained in a public court record[,]” unless the information is expressly made confidential
under the Act or other law. Gov’t Code § 552.022(a)(17). You seek to withhold the
court-filed documents, which we marked, under section 552.108 of the Government Code.
However, this section is a discretionary exception to disclosure that protects a governmental
body’s interests and does not make information confidential under the Act. See Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5
(1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov’t
Code § 552.108 subject to waiver). Therefore, you may not withhold the court-filed
documents, which we marked, under section 552.108. In addition, we note information that
has been filed with a court is not protected by common-law privacy. See Star-Telegram v.
Walker, 834 S.W.2d 54 (Tex. 1992) (common-law privacy not applicable to court-filed
documents). However, as section 552.130 of the Government Code can make information
confidential for purposes of section 552.022, we will consider the applicability of this
exception to the information at issue. Further, we will address your arguments for the
information not subject to section 552.022(a)(17).

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state information not subject
to section 552.022(a)(17) of the Government Code pertains to pending litigation involving
Comal County and the Comal County Elections Office and that release of the information
at issue would interfere with the ongoing investigations and pending litigation. Upon
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review, we find you have failed to demonstrate the release of the information at issue would
interfere with the detection, investigation, or prosecution of crime for purposes of section
552.108(a)(1) of the Government Code. Accordingly, the county may not withhold any of
the information at issue under section 552.108(a)(1) of the Government Code.

Section 552.130 of the Government Code excepts from public disclosure information
relating to a motor vehicle operator’s license, driver’s license, motor vehicle title or
registration, or personal identification document issued by an agency of this state or another
state or country. See Gov’t Code § 552.130. Upon review, we find no portion of the
submitted information consists of motor vehicle record information subject to section
552.130. Thus, the county may not withhold any portion of the submitted information
under section 552.130 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Upon review,
we find you have failed to demonstrate any portion of the information not subject to section
552.022(a)(17) of the Government Code is highly intimate or embarrassing and not of
legitimate public interest. Thus, the county may not withhold any portion of the information
at issue under section 552.101 of the Government Code in conjunction with common-law
privacy.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c).! See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses at issue are not excluded by subsection (c).
Therefore, the county must withhold the personal e-mail addresses we marked under section
552.137 of the Government Code, unless the owner affirmatively consents to their public
disclosure.

We note some of the remaining information may be protected by copyright. A custodian
of public records must comply with the copyright law and is not required to furnish copies
of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d.; see Open Records Decision No. 109 (1975). If a member
of the public wishes to make copies of copyrighted materials, the person must do so

! The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).



Ms. Majel E. Wallen - Page 4

unassisted by the governmental body. In making copies, the member of the public assumes
the duty of compliance with copyright law and the risk of a copyright infringement suit.

In summary, the county must withhold the personal e-mail addresses we marked under
section 552.137 of the Government Code, unless the owner affirmatively consents to their
public disclosure. The county must release the remaining information; however, any
information subject to copyright may be released only in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Kimbell Kesling

Assistant Attorney General
Open Records Division
KK/mo

Ref: ID# 986291

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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