KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 16, 2022

Ms. Sarah Alexander
Open Records

Texas Military Department
P.O. Box 5218

Austin, Texas 78763-5218

OR2022-35753
Dear Ms. Alexander:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 980938 [T22-126].

The Texas Military Department (the “department”) received a request for records pertaining
to the purchase of drones during a specified period of time.! You claim the submitted
information is excepted from disclosure under sections 552.101, 552.104, and 552. 117 of
the Government Code.>? We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.104(a) of the Government Code excepts from disclosure information that a
governmental body demonstrates, if released, would “harm its interests by providing an
advantage to a competitor or bidder in a particular ongoing competitive situation or in a
particular competitive situation where the governmental body establishes the situation at

! The department states it sought and received clarification of the information requested. See Gov’t Code §
552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad
request for information, the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed).

2 Although you raise section 552.1175 of the Government Code, we note section 552.117 of the Government
Code is the proper exception to raise for information the department holds in its capacity as an employer.
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issue is set to reoccur or there is a specific and demonstrable intent to enter into the
competitive situation again in the future.” Gov’t Code § 552.104(a). The “test under
section 552.104 is whether knowing another bidder’s [or competitor’s information] would
be an advantage, not whether it would be a decisive advantage.” Boeing Co. v. Paxton,
466 S.W.3d 831, 841 (Tex. 2015). After review of the information at issue and
consideration of the arguments, we find you have failed to demonstrate the applicability of
section 552.104 to the information at issue. Thus, we conclude the department may not
withhold any of the submitted information under section 552.104(a) of the Government
Code.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial
decision.” Gov’t Code § 552.101. This exception encompasses information that is made
confidential by other statutes. The department raises section 552.101 in conjunction with
sections 418.176 and 418.177 of the Texas Homeland Security Act (the “HSA”), chapter
418 of the Government Code. Sections 418.176 through 418.182 were added to chapter
418 as part of the HSA. These provisions make certain information related to terrorism
confidential. Section 418.176 of the HSA provides in relevant part:

(a) Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to the staffing requirements of an emergency response
provider, including a law enforcement agency, a fire-fighting
agency, or an emergency services agency;

(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers of the provider.

Id. § 418.176(a). Section 418.177 provides,
Information is confidential if the information:

(1) is collected, assembled, or maintained by or for a governmental
entity for the purpose of preventing, detecting, or investigating an
act of terrorism or related criminal activity; and

(2) relates to an assessment by or for a governmental entity, or an
assessment that is maintained by a governmental entity, of the risk
or vulnerability of persons or property, including critical
infrastructure, to an act of terrorism or related criminal activity.
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Id. § 418.177. The fact that information may generally be related to emergency
preparedness does not make the information per se confidential under the provisions of the
HSA. See Open Records Decision No. 649 at 3 (1996). As with any confidentiality
provision, a governmental body asserting these sections must adequately explain how the
responsive information falls within the scope of the provisions. See Gov’t Code
§ 552.301(e)(1)(A) (governmental body must explain how claimed exception to disclosure

applies).

You state the information at issue discloses identifying information of equipment used in
assisting law enforcement detect criminal activity. You further assert “release of these
records would disclose equipment manufacturing make, model, specifications, serial
numbers, and other identifying information[,] could expose risk or vulnerability of such
equipment[, and] aid terrorists and other criminals in exploiting perceived vulnerabilities
and in the commission of crimes.” Accordingly, the department must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 418.176 of the Government Code.> However, we find you have failed to
demonstrate the remaining information at issue relates to staffing requirements or a tactical
plan of an emergency response provider or relates to an assessment by or for a governmental
entity that was collected, assembled, or maintained by or for the department for the purpose
of preventing, detecting, or investigating an act of terrorism or related criminal activity.
Therefore, the department may not withhold any portion of the remaining information under
section 552.101 of the Government Code in conjunction with sections 418.176 or 418.177
of the Government Code.

Section 552.101 of the Government Code also encompasses section 437.232 of the
Government Code, which provides, as follows:

(a) In this section, “military personnel information” means a service
member’s name, home address, rank, official title, pay rate or grade, state
active duty orders, deployment locations, military duty addresses, awards
and decorations, length of military service, and medical records.

(b) A service member’s military personnel information is confidential and
not subject to disclosure under Chapter 552.

Id. § 437.232. Upon review, we find some of the remaining information consists of military
personnel information maintained by the Texas military forces. See id. § 437.001(8)
(providing “service member” for purposes of chapter 437 means a member or former
member of the state military forces or a component of the United States armed forces,
including a reserve component), (13) (providing the department is the state agency charged
with administrative activities in support of the Texas military forces), (14) (providing that

3 As our ruling for this information is dispositive, we need not address your remaining argument against its
disclosure.
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“Texas military forces” for purposes of chapter 437 means the Texas National Guard, the
Texas State Guard, and any other military forces under state law). Accordingly, the
department must withhold the service members’ names within the submitted information
under section 552.101 of the Government Code in conjunction with section 437.232 of the
Government Code. However, we find you have failed to demonstrate any of the remaining
information consists of military personnel information maintained by the Texas military
forces. Therefore, the department may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with section 437.232 of the
Government Code.

Section 552.117(a)(11) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, social security number,
and family member information of a current or former member of the Texas military forces
who requests that this information be kept confidential under section 552.024 of the
Government Code. See id. § 552.117(a)(11). Section 552.117(a)(11) applies to the Texas
military forces as that term is defined by section 437.001 of the Government Code. See id.
§ 437.001. Upon review, we find no portion of the remaining information is subject to
section 552.117, and the department may not withhold it on that basis.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.”* Id. § 552.136(b);
see id. § 552.136(a) (defining “access device”). Accordingly, the department must
withhold the account and routing numbers in the remaining information under section
552.136 of the Government Code.

In summary, the department must withhold the information we have marked under section
552.101 of the Government Code in conjunction with section 418.176 of the Government
Code. The department must withhold the service members’ names within the submitted
information under section 552.101 of the Government Code in conjunction with section
437.232 of the Government Code. The department must withhold the account and routing
numbers in the remaining information under section 552.136 of the Government Code. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open

4 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Paige Lay

Assistant Attorney General

Open Records Division

PL/mo

Ref: ID# 980938

Enc. Submitted documents

c: Requestor
(w/o enclosures)



