ATTORNEY GENERAL OF TEXAS

November 9, 2022

Mr. Kevin Christiansen

Public Information Office

Katy Independent School District
6301 South Stadium Lane

Katy, Texas 77494

OR2022-35073
Dear Mr. Christiansen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 983994 (Ref. No. 22134).

The Katy Independent School District (the “district”) received a request for information
pertaining to a specified request for proposals. The district states it has released some of
the requested information. Although the district takes no position as to whether the
submitted information is excepted under the Act, the district states release of the submitted
information may implicate the proprietary interests of MasterWord Services, Inc.
(“MasterWord”) and Translation & Interpretation Network, L.L.C. (“TIN”). Accordingly,
the district states, and provides documentation showing, it notified these third parties of the
request for information and of their right to submit arguments to this office as to why the
submitted information should not be released. See Gov’t Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have received comments from
MasterWord and TIN. We have reviewed the submitted information and considered the
submitted arguments.

Initially, we note MasterWord argues against disclosure of information not submitted to
this office for review. This ruling does not address information beyond what the district
has submitted to us for our review. See Gov’t Code § 552.301(e)(1)(D) (governmental
body requesting decision from attorney general must submit a copy of specific information
requested). Accordingly, this ruling is limited to the information the district submitted as
responsive to the request for information.
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Section 552.110(b) of the Government Code states “information is [excepted from required
disclosure] if it is demonstrated based on specific factual evidence that the information is a
trade secret.” See id. § 552.110(b). Section 552.110(a) defines a trade secret as all forms
and types of information if:

(1) the owner of the trade secret has taken reasonable measures under the
circumstances to keep the information secret; and

(2) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable
through proper means by, another person who can obtain economic value
from the disclosure or use of the information.

Id. § 552.110(a). Section 552.110(c) of the Government Code excepts from disclosure
“commercial or financial information for which it is demonstrated based on specific factual
evidence that disclosure would cause substantial competitive harm to the person from
whom the information was obtained[.]” Id. § 552.110(c). MasterWord and TIN argue the
information at issue consists of trade secrets subject to section 552.110(b) and commercial
or financial information subject to section 552.110(c). Upon review, we find MasterWord
and TIN have demonstrated portions of the information at issue constitute commercial or
financial information, the release of which would cause substantial competitive
harm. Accordingly, to the extent MasterWord’s and TIN’s customer information is not
made available to the public by MasterWord and TIN, including but not limited to on their
respective company websites or social medial accounts, the district must withhold
MasterWord’s and TIN’s customer information under section 552.110(c) of the
Government Code.! However, to the extent MasterWord’s and TIN’s customer information
is made available to the public by MasterWord and TIN, including but not limited to on
their respective company websites or social media accounts, it may not be withheld under
section 552.110. Regardless, the district must withhold the information we have marked
under section 552.110(c) of the Government Code.> However, we find MasterWord and
TIN have failed to provide specific factual evidence demonstrating the remaining
information at issue is a trade secret or constitutes commercial or financial information, the
release of which would result in substantial competitive harm. Therefore, the district may
not withhold any of the remaining information at issue under section 552.110 of the
Government Code.

Section 552.1101 of the Government Code provides, in relevant part:
(a) . . . [IInformation submitted to a governmental body by a vendor,

contractor, potential vendor, or potential contractor in response to a request
for a bid, proposal, or qualification is excepted from the requirements of

!'In this instance, as our ruling is dispositive, we need not address the remaining arguments against disclosure
of this information.

2 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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Section 552.021 if the vendor, contractor, potential vendor, or potential
contractor that the information relates to demonstrates based on specific
factual evidence that disclosure of the information would:

(1) reveal an individual approach to:
(A) work;
(B) organizational structure;
(C) staffing;
(D) internal operations;
(E) processes; or

(F) discounts, pricing methodology, pricing per kilowatt
hour, cost data, or other pricing information that will be used
in future solicitation or bid documents; and

(2) give advantage to a competitor.

Id. § 552.1101(a). MasterWord and TIN asserts disclosure of some of the remaining
information would reveal an individual approach to work, organizational structure, staffing,
internal operations, processes, or other pricing information and give advantage to a
competitor. Upon review, we find MasterWord and TIN have failed to provide the specific
factual evidence necessary to withhold any of the remaining information at issue under
section 552.1101(a), and the district may not withhold it on that basis.

Section 552.101 of the Government Code excepts “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Id. § 552.101.
Section 552.101 encompasses information protected by other statutes. MasterWord claims
some of the remaining information is confidential under the Federal Copyright Act, title 17
of the United States Code. However, copyright law does not make information confidential
for purposes of section 552.101. Open Records Decision No. 660 at 5 (1999) (Federal
Copyright Act does not make information confidential, but rather gives copyright holder
exclusive right to reproduce his work, subject to another person’s right to make fair use of
it). Therefore, the district may not withhold any portion of the remaining information under
section 552.101 of the Government Code in conjunction with copyright law.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 6103(a) of title 26 of the United States Code. Section 6103(a)
renders federal tax return information confidential. See Attorney General Opinion H-1274
(1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms), 226 (1979) (W-2
forms). Section 6103(b) defines the term “return information” as follows:
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a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or
any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or with
respect to the determination of the existence, or possible existence, of
liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense].]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer’s liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp 748, 754 (M.D.N.C. 1989), dismissed in part, aff’d in part, vacated in part, and
remanded, 993 F.2d 1111 (4th Cir. 1993). MasterWord asserts the remaining information
contains tax return information. However, we note W-9 tax forms are requests for taxpayer
identification numbers and do not fall within the definition of “tax return information.”
Therefore, the district may not withhold any portion of the remaining information under
section 552.101 in conjunction with section 6103(a) of title 26 of the United States Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. The Third Court of Appeals has concluded public citizens’ dates
of birth are protected by common-law privacy pursuant to section 552.101. See Paxton
v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May
22, 2015, pet. denied) (mem. op.). We note an individual’s name, address, and telephone
number are generally not private information under common-law privacy. See Open
Records Decision No. 554 at 3 (1990) (disclosure of person’s name, address, or telephone
number not an invasion of privacy). Further, we note common-law privacy protects the
interests of individuals, not those of corporate and other business entities. See Open
Records Decision Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) (right
to privacy is designed primarily to protect human feelings and sensibilities, rather than
property, business, or other pecuniary interests); see also Rosen v. Matthews Constr. Co.,
777 S.W.2d 434 (Tex. App.—Houston [14th Dist.] 1989) (corporation has no right to
privacy (citing United States v. Morton Salt Co., 338 U.S. 632, 652 (1950))), rev’d on other
grounds, 796 S.W.2d 692 (Tex. 1990).

Upon review, we find the district must withhold all public citizens’ dates of birth within the
remaining information under section 552.101 of the Government Code in conjunction with
common-law privacy. However, we find MasterWord has failed to demonstrate any of the
remaining information at issue is highly intimate or embarrassing and not of legitimate
public concern. Thus, the district may not withhold any portion of the remaining
information under section 552.101 in conjunction with common-law privacy.
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MasterWord generally raises section 552.111 of the Government Code. Because
section 552.111 protects only the interests of a governmental body, as distinguished from
exceptions intended to protect the interests of third parties, we do not address MasterWord’s
arguments under section 552.111. See Open Records Decision Nos. 677 (2002)
(governmental body may waive attorney work product privilege under section 552.111),
665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions), 470 at 7 (1987) (statutory predecessor to section 552.111 subject
to waiver). Accordingly, the district may not withhold any of the remaining information
under section 552.111 of the Government Code.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b). Section 552.136(a) defines “access device” as “a card, plate, code, account
number, personal identification number, electronic serial number, mobile identification
number, or other telecommunications service, equipment, or instrument identifier or means
of account access that alone or in conjunction with another access device may be used to . . .
obtain money, goods, services, or another thing of value [or] initiate a transfer of funds
other than a transfer originated solely by paper instrument.” Id. § 552.136(a). This office
has determined insurance policy numbers are access device numbers for purposes of
section 552.136. See Open Records Decision No. 684 at 9 (2009). Accordingly, the district
must withhold all insurance policy numbers within the remaining information under
section 552.136 of the Government Code. However, MasterWord has failed to demonstrate
the remaining information at issue consists of access device numbers for purposes of
section 552.136. Accordingly, the district may not withhold any portion of the remaining
information under section 552.136 of the Government Code.

Section 552.139 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information that relates to computer network security, to restricted
information under Section 2059.055 [of the Government Code], or to the
design, operation, or defense of a computer network.

(b) The following information is confidential:
(1) a computer network vulnerability report;

(2) any other assessment of the extent to which data processing
operations, a computer, a computer program, network, system, or
system interface, or software of a governmental body or of a
contractor of a governmental body is vulnerable to unauthorized
access or harm, including an assessment of the extent to which the
governmental body’s or contractor’s electronically stored
information containing sensitive or critical information is vulnerable
to alteration, damage, erasure, or inappropriate use; [and]



Mr. Kevin Christiansen - Page 6

(4) information directly arising from a governmental body’s routine
efforts to prevent, detect, investigate, or mitigate a computer security
incident, including information contained in or derived from an
information security log.

Gov’t Code § 552.139(a), (b)(1)-(2), (4). Section 2059.055 of the Government Code
provides, in pertinent part:

(b) Network security information is confidential under this section if the
information is:

(1) related to passwords, personal identification numbers, access
codes, encryption, or other components of the security system of a
governmental entity;

(2) collected, assembled, or maintained by or for a governmental
entity to prevent, detect, or investigate criminal activity; or

(3) related to an assessment, made by or for a governmental entity or
maintained by a governmental entity, of the vulnerability of a
network to criminal activity.

Id. § 2059.055(b). MasterWord generally raises section 552.139; however, upon review,
we find MasterWord has failed to demonstrate the applicability of this section, and the
district may not withhold any of the remaining information on that basis.

In summary, to the extent MasterWord’s and TIN’s customer information is not made
available to the public by MasterWord and TIN, including but not limited to on their
respective company websites or social medial accounts, the district must withhold
MasterWord’s and TIN’s customer information under section 552.110(c) of the
Government Code. The district must withhold the information we have marked under
section 552.110(c) of the Government Code. The district must withhold all public citizens’
dates of birth within the remaining information under section 552.101 of the Government
Code in conjunction with common-law privacy. The district must withhold all insurance
policy numbers within the remaining information under section 552.136 of the Government
Code. The district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
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government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Alexandra C. Burks
Assistant Attorney General
Open Records Division

ACB/pt
Ref: ID# 983994
Enc. Submitted documents

c: Requestor
(w/o enclosures)

2 Third Parties
(w/o enclosures)
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