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November 7, 2022 
 
 
 
Mr. Nico Arias 
Assistant City Attorney 
City of Fort Worth 
200 Texas Street, 3rd Floor 
Fort Worth, Texas 76102-6311 
 

OR2022-34595 
 
Dear Mr. Arias: 
 
You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 
was assigned ID# 983136 (Ref. No. P010337-081522). 
 
The Fort Worth Police Department (the “department”) received a request for information 
pertaining to a specified incident.  You claim the submitted information is excepted from 
disclosure under sections 552.101 and 552.103 of the Government Code.  We have 
considered the exceptions you claim and reviewed the submitted information. 
 
Initially, we must address the department’s obligations under section 552.301 of the 
Government Code, which prescribes the procedures a governmental body must follow in 
asking this office to decide whether requested information is excepted from public 
disclosure.  See Gov’t Code § 552.301.  Pursuant to section 552.301(b), a governmental 
body must ask for a decision from this office and state the exceptions that apply within ten 
business days of receiving the written request.  See id. § 552.301(b).  Further, pursuant to 
section 552.301(e), a governmental body is required to submit to this office within fifteen 
business days of receiving an open records request (1) written comments stating the reasons 
why the claimed exceptions apply that would allow the information to be withheld, (2) a 
copy of the written request for information, (3) a signed statement or sufficient evidence 
showing the date the governmental body received the written request, and (4) a copy of the 
specific information requested or representative samples, labeled to indicate which 
exceptions apply to which parts of the documents.  Id. § 552.301(e).  You state the 
department received the request for information on August 4, 2022.  Accordingly, the 
department’s ten-business-day deadline was August 18, 2022, and the department’s 
fifteen-business-day deadline was August 25, 2022. We note the envelope in which the 
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department provided the information required by section 552.301(b) is postmarked August 
29, 2022, and the envelope in which the department provided the information required by 
section 552.301(e) is postmarked September 6, 2022.  See id. § 552.308 (describing rules 
for calculating submission dates of documents sent via first class United States mail).  
Consequently, we find the department failed to comply with the requirements of section 
552.301 of the Government Code. 
 
However, we note the submitted information includes police officers’ body worn camera 
recordings.  Body worn cameras are subject to chapter 1701 of the Occupations 
Code.  Chapter 1701 provides the procedures a requestor must follow when seeking a body 
worn camera recording.  Section 1701.661(a) provides: 
 

A member of the public is required to provide the following information 
when submitting a written request to a law enforcement agency for 
information recorded by a body worn camera: 

 
(1) the date and approximate time of the recording; 

 
(2) the specific location where the recording occurred; and 

 
(3) the name of one or more persons known to be a subject of the 
recording. 

 
Occ. Code § 1701.661(a).  In this instance, the requestor provided the requisite information 
under section 1701.661(a) for the body worn camera recordings. Section 1701.662 of the 
Occupations Code provides, in relevant part: 
 

(a) Notwithstanding Section 552.301(b), Government Code, a governmental 
body’s request for a decision from the attorney general about whether a 
requested body worn camera recording falls within an exception to public 
disclosure is considered timely if made not later than the 20th business day 
after the date of receipt of the written request. 

 
. . . 

 
(c) Notwithstanding Section 552.301(e), Government Code, a governmental 
body’s submission to the attorney general of the information required by that 
subsection regarding a requested body worn camera recording is considered 
timely if made not later than the 25th business day after the date of receipt 
of the written request. 

 
See id. § 1701.662(a), (c) (emphasis added).  Accordingly, the department’s 20th-business 
day deadline was September 1, 2022, and the department’s 25th-business-day deadline was 
September 8, 2022.  Thus, notwithstanding the department’s failure to comply with sections 
552.301(b) and 552.301(e) of the Government Code, we find the department timely 
requested a decision to withhold the submitted body worn camera recordings in accordance 
with sections 1701.662(a) and 1701.662(c) of the Occupations Code.  Accordingly, we will 
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address the department’s argument against disclosure of the submitted body worn camera 
recordings. 
 
However, with respect to the remaining information, pursuant to section 552.302 of the 
Government Code, a governmental body’s failure to comply with the procedural 
requirements of section 552.301 results in the legal presumption that the requested 
information is public and must be released unless there is a compelling reason to withhold 
the information from disclosure.  See Gov’t Code § 552.302; Simmons v. 
Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of 
Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ).  Because 
sections 552.101 and 552.130 of the Government Code can provide compelling reasons to 
overcome the presumption of openness, we will address the applicability of these sections 
to the submitted information.1   However, we find you have failed to establish a compelling 
reason to address your claim under section 552.103 of the Government Code for the 
remaining information at issue. 
 
Section 552.103 of the Government Code provides in relevant part as follows: 
 

(a)  Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person’s office or employment, is or may be a party. 

 
. . . 

 
(c)  Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

 
Gov’t Code § 552.103(a), (c).  A governmental body has the burden of providing relevant 
facts and documents to show section 552.103(a) is applicable in a particular situation.  The 
test for meeting this burden is a showing (1) litigation was pending or reasonably 
anticipated on the date the governmental body received the request for information, and 
(2) the information at issue is related to that litigation.  See Univ. of Tex. Law Sch. v. Tex. 
Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. 
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d 
n.r.e.); Open Records Decision No. 551 at 4 (1990).  A governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a).  See ORD 551. 
 
To establish litigation is reasonably anticipated, a governmental body must provide this 
office “concrete evidence showing that the claim that litigation may ensue is more than 

 
1 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body.  See 
Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987). 
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mere conjecture.”  See Open Records Decision No. 452 at 4 (1986).  Concrete evidence to 
support a claim litigation is reasonably anticipated may include, for example, the 
governmental body’s receipt of a letter containing a specific threat to sue the governmental 
body from an attorney for a potential opposing party.  See Open Records Decision No. 555 
(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 
“realistically contemplated”).  In addition, this office has concluded litigation was 
reasonably anticipated when the potential opposing party hired an attorney who made a 
demand for disputed payments and threatened to sue if the payments were not made 
promptly, or when an individual threatened to sue on several occasions and hired an 
attorney.  See Open Records Decision Nos. 346 (1982), 288 (1981).  In Open Records 
Decision No. 638 (1996), this office stated a governmental body has met its burden of 
showing litigation is reasonably anticipated when it received a notice of claim letter and the 
governmental body represents the notice of claim letter is in compliance with the 
requirements of the Texas Tort Claims Act (“TTCA”), Civ. Prac. & Rem. Code, ch. 101.  
If a governmental body does not make this representation, the claim letter is a factor that 
this office will consider in determining whether a governmental body has established 
litigation is reasonably anticipated based on the totality of the circumstances.  On the other 
hand, this office has determined if an individual publicly threatens to bring suit against a 
governmental body but does not actually take objective steps toward filing suit, litigation 
is not reasonably anticipated.  See Open Records Decision No. 331 (1982).  Further, the 
fact a potential opposing party has hired an attorney who makes a request for information 
does not establish litigation is reasonably anticipated.  See Open Records Decision No. 361 
(1983). 
 
The department states, and provides documentation demonstrating, prior to the 
department’s receipt of the instant request for information, the requestor’s client filed a 
claim with the department in relation to the motor vehicle accident at issue in the request.  
You further state the notice of claim complies with the requirements of the TTCA.  Based 
upon the department’s representations and our review of the information at issue, we find 
the department reasonably anticipated litigation on the date it received the instant request.  
We further find the submitted body worn camera recordings are related to the anticipated 
litigation for purposes of section 552.103.  Therefore, the department may withhold the 
submitted body worn camera recordings under section 552.103 of the Government Code. 
 
Generally, however, once information has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information.  See Open Records Decision Nos. 349 (1982), 320 (1982).  Thus, information 
that has either been obtained from or provided to all parties to the pending or anticipated 
litigation is not excepted from disclosure under section 552.103(a) and must be disclosed.  
Further, the applicability of section 552.103(a) ends once the litigation has concluded.  See 
Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350 
(1982). 
 
Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 
Code § 552.101.  Section 552.101 encompasses information protected by section 143.089 
of the Local Government Code.  You inform us the City of Fort Worth is a civil service city 
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under chapter 143 of the Local Government Code.  Section 143.089 provides for the 
maintenance of two different types of personnel files for each police officer employed by a 
civil service city:  one that must be maintained as part of the officer’s civil service file and 
another that the police department may maintain for its own internal use.  See Local Gov’t 
Code § 143.089(a), (g).  Under section 143.089(a), the officer’s civil service file must 
contain certain specified items, including commendations, periodic evaluations by the 
police officer’s supervisor, and documents relating to any misconduct in any instance in 
which the department took disciplinary action against the officer under chapter 143 of the 
Local Government Code.  Id. § 143.089(a)(1)-(2).  Chapter 143 prescribes the following 
types of disciplinary actions: removal, suspension, demotion, and uncompensated duty.  Id. 
§§ 143.051-.055.  A letter of reprimand does not constitute discipline under chapter 143.  
See Attorney General Opinion JC-0257.  In cases in which a police department investigates 
a police officer’s misconduct and takes disciplinary action against an officer, it is required 
by section 143.089(a)(2) to place all investigatory records relating to the investigation and 
disciplinary action, including background documents such as complaints, witness 
statements, and documents of like nature from individuals who were not in a supervisory 
capacity, in the police officer’s civil service file maintained under section 143.089(a).  See 
Abbott v. Corpus Christi, 109 S.W.3d 113,122 (Tex. App.—Austin 2003, no pet.). 
 
All investigatory materials in a case resulting in disciplinary action are “from the employing 
department” when they are held by or are in the possession of the department because of 
its investigation into a police officer’s misconduct, and the department must forward them 
to the civil service commission for placement in the civil service personnel file.  Id.  Such 
records may not be withheld under section 552.101 of the Government Code in conjunction 
with section 143.089 of the Local Government Code.  See Local Gov’t Code § 143.089(f); 
Open Records Decision No. 562 at 6 (1990).  Information relating to alleged misconduct or 
disciplinary action taken must be removed from the police officer’s civil service file if the 
police department determines that there is insufficient evidence to sustain the charge of 
misconduct or that the disciplinary action was taken without just cause.  See Local Gov’t 
Code § 143.089(b)-(c). 
 
Section 143.089(g) authorizes a police department to maintain, for its own use, a separate 
and independent internal personnel file relating to a police officer.  See id. § 143.089(g).  
Section 143.089(g) provides as follows: 
 

A fire or police department may maintain a personnel file on a fire fighter 
or police officer employed by the department for the department’s use, but 
the department may not release any information contained in the department 
file to any agency or person requesting information relating to a fire fighter 
or police officer.  The department shall refer to the director or the director’s 
designee a person or agency that requests information that is maintained in 
the fire fighter’s or police officer’s personnel file. 

 
Id.  In City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex. App.—Austin 
1993, writ denied), the court addressed a request for information contained in a police 
officer’s personnel file maintained by the police department for its use and the applicability 
of section 143.089(g) to that file.  The records included in the departmental personnel file 
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related to complaints against the police officer for which no disciplinary action was taken.  
The court determined section 143.089(g) made these records confidential.  See 851 S.W.2d 
at 949; see also City of San Antonio v. San Antonio Express-News, 47 S.W.3d 556 (Tex. 
App.—San Antonio 2000, pet. denied) (restricting confidentiality under Local Gov’t Code 
§ 143.089(g) to “information reasonably related to a police officer’s or fire fighter’s 
employment relationship”); Attorney General Opinion JC-0257 at 6-7 (2000) (addressing 
functions of Local Gov’t Code § 143.089(a) and (g) files). 
 
You state the information you indicated is contained in the department’s personnel files and 
is maintained under section 143.089(g).  You inform us the information at issue relates to 
an investigation that did not result in disciplinary action under chapter 143 of the Local 
Government Code.  Based on your representation and our review, we agree the department 
must withhold the information you indicated under section 552.101 of the Government 
Code in conjunction with section 143.089(g) of the Local Government Code. 
 
Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, both 
prongs of this test must be satisfied.  Id. at 681-82.  Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation.  Id. at 683.  Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing.  See Open Records Decision No. 
455 (1987).  The Third Court of Appeals has concluded public citizens’ dates of birth are 
protected by common-law privacy pursuant to section 552.101.  See Paxton v. City of 
Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, 
pet. denied) (mem. op.).  However, we note the information at issue includes the requestor’s 
client’s date of birth and other private information pertaining to the requestor’s client.  The 
requestor has a right of access to this information.  See Gov’t Code § 552.023(a) (person or 
person’s authorized representative has special right of access to records that contain 
information relating to the person that are protected from public disclosure by laws intended 
to protect that person’s privacy interests); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individual requests information concerning himself).   
 
Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation.  Accordingly, the department must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. 
 
Section 552.130 of the Government Code excepts from public disclosure information 
relating to a motor vehicle operator’s license, driver’s license, motor vehicle title or 
registration, or personal identification document issued by an agency of this state or another 
state or country.  See Gov’t Code § 552.130.  We note section 552.130 protects personal 
privacy.  Accordingly, the requestor has a right of access to his client’s motor vehicle record 
information under section 552.023 of the Government Code and it may not be withheld 
from him under section 552.130.  See id. § 552.023(a); ORD 481 at 4.  Accordingly, the 
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department must withhold the motor vehicle record information we have marked and, with 
the exception of the information belonging to the requestor’s client, the discernable license 
plates in the remaining video recordings and photographs under section 552.130 of the 
Government Code. 
 
In summary, the department may withhold the submitted body worn camera recordings 
under section 552.103 of the Government Code.  The department must withhold the 
information you indicated under section 552.101 of the Government Code in conjunction 
with section 143.089(g) of the Local Government Code.  The department must withhold 
the information we have marked under section 552.101 of the Government Code in 
conjunction with common-law privacy.  The department must withhold the motor vehicle 
record information we have marked and, with the exception of the information belonging 
to the requestor’s client, the discernable license plates in the remaining video recordings 
and photographs under section 552.130 of the Government Code.  The department must 
release the remaining information. 
 
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Jennifer Copeland 
Assistant Attorney General 
Open Records Division 
 
JC/pt 
 
Ref: ID# 983136 
 
Enc. Submitted documents 
 
c: Requestor 
 (w/o enclosures) 
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