
 

Post Office Box 12548, Austin, Texas 78711-2548  •  (512) 463-2100  •  www.texasattorneygeneral.gov 

 
 
 
 
October 24, 2022 
 
 
 
Mr. Bill Delmore 
Assistant District Attorney 
9th Judicial District Attorney’s Office 
207 West Phillips, 2nd Floor 
Conroe, Texas 77301 
 

OR2022-32632 
 
Dear Mr. Delmore: 
 
You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 
was assigned ID# 980580. 
 
The 9th Judicial District Attorney’s Office (the “district attorney’s office”) received a 
request for information pertaining to a specified case.  You state the district attorney’s office 
has released some of the requested information.  You claim some of the submitted 
information is not subject to the Act.  You also claim some of the submitted information is 
excepted from disclosure under sections 552.101 and 552.108 of the Government Code.  
We have considered the exceptions you claim and reviewed the submitted information. 
 
Initially, you assert Exhibit B consists of information relating to a grand jury.  The judiciary 
is expressly excluded from the requirements of the Act.  Gov’t Code § 552.003(1)(B).  This 
office has determined, for the purposes of the Act, a grand jury is a part of the judiciary and 
therefore not subject to the Act.  See Open Records Decision No. 411 (1984).  Furthermore, 
records kept by a governmental body that is acting as an agent for a grand jury are 
considered records in the constructive possession of the grand jury, and are also not subject 
to the Act.  See Open Records Decisions Nos. 513 (1988), 411, 398 (1983).  The fact that 
information collected or prepared by another person or entity is submitted to the grand jury 
does not necessarily mean such information is in the grand jury’s constructive possession 
when the same information also is held in the other person’s or entity’s own capacity.  
Information held by another person or entity but not produced at the direction of the grand 
jury may well be protected under one of the Act’s specific exceptions to disclosure, but 
such information is not excluded from the reach of the Act by the judiciary exclusion.  See 
ORD 513.  Thus, to the extent the district attorney’s office holds Exhibit B solely as an 
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agent of the grand jury, such information consists of records of the judiciary that are not 
subject to disclosure under the Act and the district attorney’s office is not required to release 
that information in response to the present request.  
 
Section 552.108 of the Government Code provides in part: 
 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 
 

. . . 
 

(4) it is information that: 
 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

 
(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state. 
 

(b) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from [required public disclosure] if: 
 
 . . . 
 

(3) the internal record or notation: 
 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

 
(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state. 

 
Gov’t Code § 552.108(a)(4), (b)(3).  A governmental body raising section 552.108 must 
explain the applicability of that section.  See id. §§ 552.108, .301(e)(1)(A) (governmental 
body must provide comments explaining why exceptions raised should apply to information 
requested) see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).  You argue the 
information submitted as Exhibit C consists of internal notations or records prepared by an 
attorney representing the state or consists of the mental impressions or legal reasoning of 
an attorney representing the state.  Based upon your representations and our review, we 
agree subsections 552.108(a)(4) and 552.108(b)(3) are applicable to Exhibit C.  
Accordingly, the district attorney’s office may withhold Exhibit C under sections 
552.108(a)(4) and 552.108(b)(3) of the Government Code. 
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Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 
Code § 552.101.  This section encompasses laws that make criminal history record 
information (“CHRI”) confidential.  CHRI generated by the National Crime Information 
Center or by the Texas Crime Information Center is confidential under federal and state 
law. Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that 
states obtain from the federal government or other states.  Open Records Decision No. 565 
at 7 (1990).  The federal regulations allow each state to follow its individual law with 
respect to CHRI it generates.  Id.  Section 411.083 of the Government Code deems 
confidential CHRI the Department of Public Safety (“DPS”) maintains, except DPS may 
disseminate this information as provided in chapter 411, subchapter E-1 and subchapter F 
of the Government Code.  See Gov’t Code § 411.083.  Sections 411.083(b)(1) and 
411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal justice 
agency may not release CHRI except to another criminal justice agency for a criminal 
justice purpose.  Id. § 411.089(b)(1).  Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
however, those entities may not release CHRI except as provided by chapter 411.  See 
generally id. §§ 411.090-.127.  Similarly, any CHRI obtained from DPS or any other 
criminal justice agency must be withheld under section 552.101 of the Government Code 
in conjunction with Government Code chapter 411, subchapter F.  See id. § 411.082(2)(B) 
(term CHRI does not include driving record information).  We note section 411.083 does 
not apply to active warrant information or other information relating to one’s current 
involvement with the criminal justice system.  See id. § 411.081(b) (police department 
allowed to disclose information pertaining to person’s current involvement in the criminal 
justice system).  Further, CHRI does not include driving record information.  See id. 
§ 411.082(2)(B).  Accordingly, the district attorney’s office must withhold the CHRI we 
marked under section 552.101 of the Government Code in conjunction with section 411.083 
of the Government Code.  However, we find the district attorney’s office has not 
demonstrated any portion of the remaining information consists of CHRI for purposes of 
chapter 411 of the Government Code, and the district attorney’s office may not withhold 
any of the remaining information under section 552.101 of the Government Code on that 
basis. 
 
Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, both 
prongs of this test must be satisfied.  Id. at 681-82.  Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation.  Id. at 683.  Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing.  See Open Records Decision No. 
455 (1987).  The Third Court of Appeals has concluded public citizens’ dates of birth are 
protected by common-law privacy pursuant to section 552.101.  See Paxton v. City of 
Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, 
pet. denied) (mem. op.).  Upon review, we find the information we have marked satisfies 
the standard articulated by the Texas Supreme Court in Industrial Foundation.  
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Accordingly, the district attorney’s office must withhold the information we have marked 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
 
Section 552.1175 of the Government Code protects the home address, home telephone 
number, emergency contact information, date of birth, social security number, and family 
member information of certain individuals, when that information is held by a 
governmental body in a non-employment capacity and the individual elects to keep the 
information confidential. 1  Gov’t Code § 552.1175.  Section 552.1175 applies to “a current 
or former member of the United States Army, Navy, Air Force, Coast Guard, or Marine 
Corps, an auxiliary service of one of those branches of the armed forces, or the Texas 
military forces, as that term is defined by Section 437.001[.]”  Id. § 552.1175(a)(15).  Some 
of the remaining information pertains to an individual who may be subject to section 
552.1175(a)(15).  Thus, to the extent the information we have marked pertains to an 
individual who is subject to section 552.1175(a)(15) of the Government Code and the 
individual elects to restrict access to the information in accordance with section 
552.1175(b) of the Government Code, the district attorney’s office must withhold the 
information we have marked under section 552.1175(a)(15) of the Government Code.  
Conversely, if the individual whose information is at issue is not subject to section 
552.1175(a) or does not elect to restrict access to his information in accordance with section 
552.1175(b), then the information at issue may not be withheld under section 552.1175 of 
the Government Code. 
 
Section 552.130 of the Government Code excepts from public disclosure information 
relating to a motor vehicle operator’s license, driver’s license, motor vehicle title or 
registration, or personal identification document issued by an agency of this state or another 
state or country.   See id. § 552.130.  Accordingly, the district attorney’s office must 
withhold the motor vehicle record information we have marked under section 552.130 of 
the Government Code. 
 
In summary, to the extent the district attorney’s office holds Exhibit B solely as an agent of 
the grand jury, such information consists of records of the judiciary that are not subject to 
disclosure under the Act and the district attorney’s office is not required to release that 
information in response to the present request.  The district attorney’s office may withhold 
Exhibit C under sections 552.108(a)(4) and 552.108(b)(3) of the Government Code.  The 
district attorney’s office must withhold the CHRI we marked under section 552.101 of the 
Government Code in conjunction with section 411.083 of the Government Code.  The 
district attorney’s office must withhold the information we have marked under section 
552.101 of the Government Code in conjunction with common-law privacy.  To the extent 
the information we have marked pertains to an individual who is subject to section 
552.1175(a)(15) of the Government Code and the individual elects to restrict access to the 
information in accordance with section 552.1175(b) of the Government Code, the district 
attorney’s office must withhold the information we have marked under section 
552.1175(a)(15) of the Government Code.  The district attorney’s office must withhold the 

 
1 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body.  See 
Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987). 
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motor vehicle record information we have marked under section 552.130 of the 
Government Code.  The district attorney’s office must release the remaining information. 
 
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Jennifer Copeland 
Assistant Attorney General 
Open Records Division 
 
JC/eb 
 
Ref: ID# 980580 
 
Enc. Submitted documents 
 
c: Requestor 
 (w/o enclosures) 
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