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October 19, 2022 
 
 
 
Ms. Adrianne C. Mandes 
Counsel for Arlington Independent School District 
Eichelbaum, Wardell, Hansen, Powell & Muñoz, P.C. 
690 East Lamar Boulevard 
Arlington, Texas 76011 
 

OR2022-32139 
 
Dear Ms. Mandes: 
 
You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 
was assigned ID# 978926. 
 
The Arlington Independent School District (the “district”), which you represent, received a 
request for employment records belonging to the requestor’s client.  You claim the 
submitted information is excepted from disclosure under section 552.103 of the 
Government Code.  We have considered the exception you claim and reviewed the 
submitted information. 
 
Initially, we note the United States Department of Education Family Policy Compliance 
Office has informed this office the Family Educational Rights and Privacy Act (“FERPA”), 
section 1232g of title 20 of the United States Code, does not permit state and local 
educational authorities to disclose to this office, without parental or an adult student’s 
consent, unredacted, personally identifiable information contained in education records for 
the purpose of our review in the open records ruling process under the Act.1  Consequently, 
state and local educational authorities that receive a request for education records from a 
member of the public under the Act must not submit education records to this office in 
unredacted form, that is, in a form in which “personally identifiable information” is 
disclosed.  See 34 C.F.R. § 99.3 (defining “personally identifiable information”).  In this 

 
1 A copy of this letter may be found on the Office of the Attorney General’s website at 
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-
USDOE-FERPA.pdf. 
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instance, some of the information you have submitted for our review may constitute 
education records.  Because our office is prohibited from reviewing these education 
records, we will not address the applicability of FERPA to any of the submitted records.  
See 20 U.S.C. § 1232g(a)(1)(A).  Such determinations under FERPA must be made by the 
educational authority in possession of the education records.  However, we will consider 
your argument against disclosure of the submitted information. 
 
Section 552.103 of the Government Code provides, in part, as follows: 
 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person’s office or employment, is or may be a party. 

 
. . . 

 
(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

 
Gov’t Code § 552.103(a), (c).  The governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation.  The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation.  Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. 
proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st 
Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990).  The 
governmental body must meet both prongs of this test for information to be excepted from 
disclosure under section 552.103(a). 
 
Whether litigation is reasonably anticipated must be determined on a case-by-case basis.  
See Open Records Decision No. 452 at 4 (1986).  To demonstrate litigation is reasonably 
anticipated, the governmental body must furnish concrete evidence that litigation involving 
a specific matter is realistically contemplated and is more than mere conjecture.  Id.  This 
office has found a pending complaint with the Equal Opportunity Employment Commission 
(“EEOC”) indicates litigation is reasonably anticipated.  See Open Records Decision 
Nos. 386 at 2 (1983), 336 at 1 (1982), 281 at 1 (1981). 
 
You state, and provide documentation showing, the requestor filed a discrimination claim 
against the district with the EEOC.  However, we note the EEOC complaint was not filed 
until after the date the district received the instant request for information.  Consequently,  
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we find you have not established the district reasonably anticipated litigation when it 
received the request for information.  Accordingly, the district may not withhold the 
submitted information under section 552.103 of the Government Code. 
 
Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.”2  See 
Gov’t Code § 552.101.  This section encompasses the Family and Medical Leave Act (the 
“FMLA”).  See 29 U.S.C. §§ 2601 et seq.  Section 825.500 of chapter V of title 29 of the 
Code of Federal Regulations identifies the record-keeping requirements for employers that 
are subject to the FMLA.  Section 825.500(g) reads as follows: 
 

[r]ecords and documents relating to medical certifications, recertifications 
or medical histories of employees or employees' family members, created 
for purposes of FMLA, shall be maintained as confidential medical records 
in separate files/records from the usual personnel files.  If the Genetic 
Information Nondiscrimination Act of 2008 (GINA) is applicable, records 
and documents created for purposes of FMLA containing family medical 
history or genetic information as defined in GINA shall be maintained in 
accordance with the confidentiality requirements of Title II of GINA (see 
29 C.F.R. 1635.9), which permit such information to be disclosed consistent 
with the requirements of FMLA.  If the [Americans with Disabilities Act 
(the “ADA”)], as amended, is also applicable, such records shall be 
maintained in conformance with ADA confidentiality requirements [. . .], 
except that: 

 
(1) Supervisors and managers may be informed regarding necessary 
restrictions on the work or duties of an employee and necessary 
accommodations; 

 
(2) First aid and safety personnel may be informed (when 
appropriate) if the employee’s physical or medical condition might 
require emergency treatment; and 

 
(3) Government officials investigating compliance with FMLA (or 
other pertinent law) shall be provided relevant information upon 
request. 

 
29 C.F.R. § 825.500(g).  Upon review, we find some of the submitted information is 
confidential under section 825.500 of title 29 of the Code of Federal Regulations.  We 
understand the release provisions of the FMLA are not applicable to this information.  
Accordingly, the district must withhold the information we have marked under section 
552.101 of the Government Code in conjunction with the FMLA. 

 
2 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but 
ordinarily will not raise other exceptions.  See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
“MPA”), subtitle B of title 3 of the Occupations Code.  See Occ. Code §§ 151.001-168.202.   
Section 159.002 of the MPA provides in relevant part the following: 
 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

 
(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential 
and privileged and may not be disclosed except as provided by this chapter. 

 
(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient’s behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

 
Id. § 159.002(a)-(c).  Information subject to the MPA includes both medical records and 
information obtained from those records.  See id. §§ 159.002, .004.  This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician.  See Open Records 
Decision Nos. 487 at 3-4 (1988), 370 at 2 (1983), 343 at 1 (1982).  Upon review, we find 
some of the submitted information, which we have marked, constitutes medical records.  
Accordingly, the district must withhold the information we have marked under section 
552.101 of the Government Code in conjunction with the MPA.3 
 
Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, both 
prongs of this test must be satisfied.  Id. at 681-82.  Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation.  Id. at 683.  Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing.  See Open Records Decision No. 
455 (1987).  Further, the Third Court of Appeals has concluded public citizens’ dates of 
birth are protected by common-law privacy pursuant to section 552.101.  See Paxton v. City 
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App—Austin May 22, 

 
3 This ruling does not affect an individual’s right of access to a patient’s medical records from the physician 
who provided treatment under the MPA.  See Occ. Code §§ 159.004-.006; cf. Abbott v. Tex. State Bd. of 
Pharmacy, 391 S.W.3d 253 (Tex. App.—Austin 2012, no pet.) (MPA does not provide patients general right 
of access to their medical records from governmental body responding to request for information under the 
Act). 
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2015, pet. denied) (mem. op.).  However, we note the requestor has a right of access to 
information pertaining to his client that would otherwise be confidential under common-law 
privacy.  See Gov’t Code § 552.023(a) (person or person’s authorized representative has 
special right of access to records that contain information relating to the person that are 
protected from public disclosure by laws intended to protect that person’s privacy interests); 
ORD 481 at 4 (privacy theories not implicated when individual requests information 
concerning themself).  Upon review, we find some of the remaining information satisfies 
the standard articulated by the Texas Supreme Court in Industrial Foundation.  
Accordingly, with the exception of the date of birth of the requestor’s client, the district 
must withhold all public citizens’ dates of birth and the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 
 
Section 552.117(a)(1) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body 
who requests this information be kept confidential under section 552.024 of the 
Government Code, except as provided by section 552.024(a-1).  See Gov’t Code 
§§ 552.117(a)(1), .024.  Section 552.024(a-1) of the Government Code provides, “A school 
district may not require an employee or former employee of the district to choose whether 
to allow public access to the employee’s or former employee’s social security number.”  Id. 
§ 552.024(a-1).  Thus, the district may only withhold under section 552.117 the home 
address and telephone number, emergency contact information, and family member 
information of a current or former employee or official of the district who requests this 
information be kept confidential under section 552.024.  We note, for purposes of section 
552.117, “family member” means a spouse, minor child, or adult child who resides in the 
person's home.  See id. § 552.117(c) (providing that “family member” has meaning assigned 
by Fin. Code § 31.006(d)).  Thus, information may be withheld under section 552.117(a)(1) 
only on behalf of a current or former employee or official who made a request for 
confidentiality under section 552.024 prior to the date of the governmental body’s receipt 
of the request for the information.  Information may not be withheld under section 
552.117(a)(1) on behalf of a current or former employee or official who did not timely 
request under section 552.024 the information be kept confidential.  We note the requestor 
has a right of access to information pertaining to his client that would otherwise be 
confidential under section 552.117.  See Gov’t Code § 552.023(a); ORD 481 at 4.  
Therefore, to the extent the individual whose information is at issue timely requested 
confidentiality under section 552.024 of the Government Code, the district must withhold 
the information we have marked under section 552.117(a)(1) of the Government Code.  
Conversely, to the extent the individual at issue did not timely request confidentiality under 
section 552.024, the district may not withhold the marked information under 
section 552.117(a)(1) of the Government Code. 
 
In summary, the district must withhold the information we have marked under section 
552.101 of the Government Code in conjunction with the FMLA.  The district must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with the MPA.  With the exception of the date of birth of the requestor’s 
client, the district must withhold all public citizens’ dates of birth and the information we 
have marked under section 552.101 of the Government Code in conjunction with common-
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law privacy.  To the extent the individual whose information is at issue timely requested 
confidentiality under section 552.024 of the Government Code, the district must withhold 
the information we have marked under section 552.117(a)(1) of the Government Code.  The 
district must release the remaining information to this requestor.4 
 
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Tim Neal 
Assistant Attorney General 
Open Records Division 
 
TN/jxd 
 
Ref: ID# 978926 
 
Enc. Submitted documents 
 
c: Requestor 
 (w/o enclosures) 
 

 
4 As noted above, the requestor has a special right of access to some of the information being released in this 
instance.  See Gov’t Code §§ 552.023(a), .137(b); ORD 481 at 4.  Because such information is confidential 
with respect to the general public, if the district receives another request for this information from a different 
requestor, the district must again seek a ruling from this office. 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued

