KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 13, 2022

Mr. Jay Dale

City Attorney

City of Pasadena

P.O. Box 672

Pasadena, Texas 77501-0672

OR2022-31522
Dear Mr. Dale:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 974977 (SL22C9).

The City of Pasadena (the “city”) received a request for payroll data pertaining to city
employees.!  You state you have released some information. You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, and 552.152 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022 provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(2) the name, sex, ethnicity, salary, title, and dates of employment of
each employee and officer of a governmental body].]

! The city states, and provides documentation demonstrating, the city sought and received clarification of the
information requested. See Gov’t Code § 552.222(b) (governmental body may communicate with requestor
for purposes of clarifying or narrowing request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex.
2010) (holding that when governmental entity, acting in good faith, requests clarification or narrowing of
unclear or overbroad request for public information, ten-day period to request attorney general ruling is
measured from date request is clarified or narrowed).
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Gov’t Code § 552.022(a)(2). The submitted information consists of the name, salary, and
title of city employees, which are subject to section 552.022(a)(2). The city must release
this information pursuant to section 552.022(a)(2) unless it is made confidential under the
Act or other law. See id. You seek to withhold the information subject to section
552.022(a)(2) under section 552.108 of the Government Code. However, section 552.108
is discretionary in nature and does not make information confidential under the Act. See
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663
at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to
Gov’t Code § 552.108 subject to waiver). Therefore, the city may not withhold the
information subject to section 552.022 under section 552.108 of the Government Code.
However, because sections 552.101 and 552.152 of the Government Code make
information confidential under the Act, we will consider your arguments under these
exceptions for the information at issue.

You seek to withhold the identifying information of undercover officers under section
552.152 of the Government Code. Section 552.152 provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from [required
public disclosure] if, under the specific circumstances pertaining to the
employee or officer, disclosure of the information would subject the
employee or officer to a substantial threat of physical harm.

Gov’t Code § 552.152. You represent the release of the undercover officers’ identities
would subject the officers to a substantial threat of physical harm. Therefore, we find
section 552.152 is applicable to the identities of the undercover officers. Accordingly, the
city must withhold the identifying information of the undercover officers, which we
marked, under section 552.152 of the Government Code. However, the city has not
established section 552.152 is applicable to the remaining information and may not
withhold any of it on that ground.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses information made confidential by other statutes. As
part of the Texas Homeland Security Act (the “HSA”), sections 418.176 through 418.182
of the Government Code were added to chapter 418 of the Government Code. Section
418.176 provides, in relevant part:

(a) Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and

(1) relates to staffing requirements of an emergency response
provider, including law enforcement agency, a fire-fighting agency,

or an emergency services agency; [or]

(2) relates to a tactical plan of the providerf.]
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Id. § 418.176(a)(1), (2). The fact that information may relate to a governmental body’s
security concerns does not make the information per se confidential under the HSA. See
Open Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls
scope of its protection). Furthermore, the mere recitation by a governmental body of a
statute’s key terms is not sufficient to demonstrate the applicability of a claimed provision.
As with any confidentiality provision, a governmental body asserting one of the
confidentiality provisions of the HSA must adequately explain how the responsive
information falls within the scope of the claimed provision. See Gov’t Code
§ 552.301(e)(1)(A) (governmental body must explain how claimed exception to disclosure

applies).

You claim the remaining information is confidential under section 418.176 of the
Government Code. Upon review, we find you have failed to demonstrate any of the
remaining information at issue was collected, assembled, or maintained by or for the city
for the purpose of preventing, detecting, or investigating an act of terrorism or related
criminal activity and relates to staffing requirements or a tactical plan of an emergency
response provider. Therefore, the city may not withhold any portion of the remaining
information under section 552.101 of the Government Code in conjunction with section
418.176 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, the right to privacy is a personal right that lapses at
death and the common-law right to privacy does not encompass information that relates
only to a deceased individual. Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d
489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v. Belo
Broad. Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action for invasion of privacy can
be maintained only by a living individual whose privacy is invaded” (quoting
RESTATEMENT (SECOND) OF TORTS § 6521 (1977))); Attorney General Opinions JM-229
(1984) (“the right of privacy lapses upon death”), H-917 (1976) (“We are . . . of the opinion
that the Texas courts would follow the almost uniform rule of other jurisdictions that the
right of privacy lapses upon death.”); Open Records Decision No. 272 (1981) (“the right of
privacy is personal and lapses upon death”). Accordingly, information pertaining to a
deceased individual may not be withheld on common-law privacy grounds. We note
information pertaining to individuals who are not identified is not protected as the
unidentifiable individuals’ privacy interests are, thus, protected. Upon review, we find you
have not demonstrated any of the information at issue is highly intimate or embarrassing
and not of legitimate public concern or it pertains to an individual who is not identified.
Thus, the city may not withhold any portion of the remaining information under section
552.101 in conjunction with common-law privacy

Section 552.101 of the Government Code also encompasses information made confidential
by judicial decisions and the common-law physical safety exception. The Texas Supreme
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Court recognized, for the first time, a common-law physical safety exception to required
disclosure. Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, L.P. & Hearst Newspapers,
L.L.C.,343 SW.3d 112, 118 (Tex. 2011). Pursuant to this common-law physical safety
exception, “information may be withheld [from public release] if disclosure would create a
substantial threat of physical harm.” Id. In applying this standard, the court noted
“deference must be afforded” law enforcement experts regarding the probability of harm,
but further cautioned, “vague assertions of risk will not carry the day.” Id. at 119. You
assert release of the remaining information could lead to certain individuals being harmed.
However, upon review, we find you have failed to demonstrate release of any of the
remaining information would create a substantial threat of physical harm to an individual.
Therefore, the city may not withhold any portion of the remaining information under section
552.101 of the Government Code in conjunction with the common-law physical safety
exception.

In summary, the city must withhold the identifying information of the undercover officers,
which we marked, under section 552.152 of the Government Code. The city must release
the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

D. Michelle Case
Assistant Attorney General
Open Records Division
DMH/pt

Ref: ID# 974977

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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