ATTORNEY GENERAL OF TEXAS

September 23, 2022

Mr. Mark LaForge

Assistant District Attorney
Fort Bend County

301 Jackson Street, Room 101
Richmond, Texas 77469-3108

OR2022-29568
Dear Mr. LaForge:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 973900.

The Fort Bend County District Attorney’s Office (the “district attorney’s office”) received
a request for all documents related to a specified investigation, all communications sent or
received by a named individual related to the specified investigation during a specified time
period, telephone records belonging to the named individual during a specified time period,
and documents related to indictments dismissed by the named individual during a specified
time period. You claim the submitted information is excepted from disclosure under section
552.108 of the Government Code. We have considered the exception you claim and
reviewed the submitted information.

Initially, we note you have not submitted information responsive to all the categories of the
instant request. Although you state you have submitted a representative sample of the
requested information, we find the submitted information is not representative of all the
types of information to which the requestor seeks access. Please be advised, this open
records letter ruling applies only to the types of information you have submitted for our
review. This ruling does not authorize the district attorney’s office to withhold any
information that is substantially different from the types of information you submitted to
this office. See Gov’t Code § 552.302 (where request for attorney general decision does
not comply with requirements of Gov’t Code § 552.301, information at issue is presumed
to be public). Accordingly, to the extent any information responsive to the remainder of
the request existed on the date the district attorney’s office received the request, we assume
you have released it. If you have not released any such information, you must do so at this
time. See id. §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (if
governmental body concludes no exceptions apply to requested information, it must release
information as soon as possible).
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Next, we note the submitted information contains a press release. Section 552.007 of the
Government Code provides if a governmental body voluntarily releases information to any
member of the public, the governmental body may not withhold such information from
further disclosure unless its public release is expressly prohibited by law or the information
is confidential under law. See Gov’t Code § 552.007; Open Records Decision No. 518 at 3
(1989); see also Open Records Decision No. 400 (1983) (governmental body may waive
right to claim permissive exceptions to disclosure under the Act, but it may not disclose
information made confidential by law). Accordingly, pursuant to section 552.007, the
district attorney’s office may not now withhold any previously released information unless
its release is expressly prohibited by law or the information is confidential under law.
Although you raise section 552.108 of the Government Code, this section does not prohibit
the release of information or make information confidential. See Open Records Decision
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov’t Code § 552.108
subject to waiver). Therefore, the district attorney’s office may not withhold the press
release we have marked under section 552.108 of the Government Code. As you raise no
further exceptions to disclosure, the district attorney’s office must release the press release
we have marked pursuant to section 552.007 of the Government Code.

The district attorney’s office asserts the submitted information is excepted under section
552.108 of the Government Code, which provides, in relevant part, as follows:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
the requirements of Section 552.021 if:

(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor

that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(3) the internal record or notation:
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(A) is prepared by an attorney representing the state in anticipation
of or in the course of preparing for criminal litigation; or

(B) reflects the mental impressions or legal reasoning of an attorney
representing the state.

Gov’t Code § 552.108(a)(4), (b)(3). A governmental body claiming an exception to
disclosure under section 552.108 must explain how and why this exception is applicable to
the information the governmental body seeks to withhold. See id. §§ 552.108,
301(e)(1)(A); see also Open Records Decision No. 434 at 2-3 (1986). You state the
remaining information reflects the mental impressions or legal reasoning of attorneys
representing the state. Based upon your representation and our review, we find sections
552.108(a)(4) and 552.108(b)(3) are applicable to some of the information at issue.
Accordingly, with the exception of the information we have marked for release, the district
attorney’s office may withhold the remaining information under sections 552.108(a)(4) and
552.108(b)(3) of the Government Code. However, you have failed to demonstrate the
remaining information at issue was prepared by the district attorney's office in anticipation
of or in the course of preparing for criminal litigation or represents the mental impression
or legal reasoning of an attorney representing the state. Therefore, the district attorney’s
office  may not withhold any portion of the remaining information under
section 552.108(a)(4) or section 552.108(b)(3) of the Government Code.

Section 552.137 of the Government Code provides, “an e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a
governmental body is confidential and not subject to disclosure under [the Act],” unless the
owner of the e-mail address has affirmatively consented to its release or the e-mail address
is specifically excluded by subsection (c).! Id. § 552.137(a)-(c). Section 552.137 is not
applicable to an institutional e-mail address, an Internet website address, the general e-mail
address of a business, an e-mail address of a person who has a contractual relationship with
a governmental body, an e-mail address maintained by a governmental entity for one of its
officials or employees, or a personal e-mail address belonging to a district attorney’s office
employee or official used to conduct official government business. See id. § 552.137(c);
Austin Bulldog v. Leffingwell, 490 S.W.3d 240 (Tex. App.—Austin 2016, no pet.) (holding
personal e-mail addresses of government officials used to conduct official government
business are not e-mail addresses of “members of the public” for purposes of Gov’t Code
§ 552.137(a)). Accordingly, to the extent the e-mail addresses within the remaining
information belong to members of the public and are not excluded by subsection 552.137(c)
of the Government Code, the district attorney’s office must withhold such e-mail addresses
under section 552.137 of the Government Code, unless the individuals to whom the e-mail
addresses belong affirmatively consent to their release. See Gov’t Code § 552.137(b).
However, to the extent an e-mail address within the remaining information is excluded by

! The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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subsection 552.137(c) or belongs to a district attorney’s office employee or official, the
district attorney’s office may not withhold that e-mail address under section 552.137 of the
Government Code.

In summary, the district attorney’s office must release the press release we have marked
pursuant to section 552.007 of the Government Code. With the exception of the
information we have marked for release, the district attorney’s office may withhold the
remaining information under sections 552.108(a)(4) and 552.108(b)(3) of the Government
Code. To the extent the e-mail addresses within the remaining information belong to
members of the public and are not excluded by subsection 552.137(c) of the Government
Code, the district attorney’s office must withhold such e-mail addresses under section
552.137 of the Government Code, unless the individuals to whom the e-mail addresses
belong affirmatively consent to their release. The district attorney’s office must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Tim Neal

Assistant Attorney General
Open Records Division
TN/jxd

Ref:  ID# 973900

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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