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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 14, 2022

Ms. Criselda Palacios

Counsel for the City of San Juan
Palacios Garza & Thompson, P.C.
2724 West Canton Road
Edinburg, Texas 78539

OR2022-28128
Dear Ms. Palacios:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 972211.

The City of San Juan (the “city”’), which you represent, received a request for the personnel
records of a named individual. You state you will release some information. You state you
will redact certain information pursuant to sections 552.024(c), 552.130(c), and 552.136(c)
of the Government Code and certain information pursuant to Open Records Decision No.
684 (2009).1 We understand you claim some information is not subject to the Act. You
also claim some of the submitted information is excepted from disclosure under section

! Section 552.024 of the Government Code authorizes a governmental body to withhold information subject
to section 552.117 without requesting a decision from this office if the individual whose information is at
issue chooses not to allow public access to the information. See Gov’t Code § 552.024(c). Section 552.130(c)
allows a governmental body to redact the information described in section 552.130(a) without the necessity
of seeking a decision from the attorney general. See id. § 552.130(c). If a governmental body redacts such
information, it must notify the requestor in accordance with section 552.130(e). See id. § 552.130(d), (e).
Section 552.136(c) of the Government Code allows a governmental body to redact the information described
in section 552.136(b) without the necessity of seeking a decision from the attorney general. See id.
8§ 552.136(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.136(e). See id. § 552.136(d), (¢). Open Records Decision No. 684 serves as a previous
determination to all governmental bodies authorizing them to withhold certain categories of information,
including an e-mail address of a member of the public under section 552.137 of the Government Code and a
DD-214 form or other military discharge record under section 552.140 of the Government Code, without the
necessity of requesting an attorney general decision. See ORD 684.
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552.101 of the Government Code. We have considered the submitted arguments and
reviewed the submitted information.

Section 552.0038(c) of the Government Code provides that a governmental entity that
maintains records of a participant in a retirement system’s retirement program in
cooperation with or on behalf of a retirement system is not required to accept or comply
with a request for such information or to seek an opinion from the attorney general because
the records are exempt from the provisions of the Act. See Gov’t Code 8 552.0038(c).
Therefore, to the extent the submitted information consists of records of a participant in a
retirement system’s retirement program maintained in cooperation with or on behalf of a
retirement system, then, pursuant to section 552.0038(c) of the Government Code the
information is not subject to the Act and the city is not required to release it in response to
the request.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses the Americans with Disabilities Act of 1990 (the
“ADA”). See 42 U.S.C. 88 12101 et seq. Title I of the ADA provides that information
about the medical conditions and medical histories of applicants or employees must be
(1) collected and maintained on separate forms, (2) kept in separate medical files, and
(3) treated as a confidential medical record. Information obtained in the course of a “fitness
for duty examination” conducted to determine whether an employee is still able to perform
the essential functions of his or her job is to be treated as a confidential medical record as
well. See 29 C.F.R. 8 1630.14(c); see also Open Records Decision No. 641 (1996).
Furthermore, the federal Equal Employment Opportunity Commission (the “EEOC”) has
determined that medical information for the purposes of the ADA includes “specific
information about an individual’s disability and related functional limitations, as well as
general statements that an individual has a disability or that an ADA reasonable
accommodation has been provided for a particular individual.” See Letter from Ellen J.
Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel, National
Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define “disability” for the
purposes of the ADA as “(i) a physical or mental impairment that substantially limits one
or more of the major life activities of the individual; (ii) a record of such an impairment; or
(iii) [b]eing regarded as having such an impairment[.]” 29 C.F.R. 8 1630.2(g)(1). The
regulations further provide that physical or mental impairment means: (1) any physiological
disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more of
the following body systems: neurological, musculoskeletal, special sense organs,
respiratory (including speech organs), cardiovascular, reproductive, digestive,
genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) any mental or
psychological disorder, such as mental retardation, organic brain syndrome, emotional or
mental illness, and specific learning disabilities. See id. § 1630.2(h). Upon review, we find
you have failed to demonstrate the ADA is applicable to any portion of the information at
issue. Therefore, the city may not withhold any portion of the submitted information under
section 552.101 of the Government Code in conjunction with the ADA.

Section 552.101 of the Government Code also encompasses information protected by
federal law, such as section 1324a of title 8 of the United States Code. Section 1324a



Ms. Criselda Palacios - Page 3

governs 1-9 forms and their related documents. This section provides an 1-9 form and “any
information contained in or appended to such form, may not be used for purposes other
than for enforcement of this chapter” and for enforcement of other federal statutes
governing crime and criminal investigations. See 8 U.S.C. 8 1324a(b)(5); see also 8 C.F.R.
§ 274a.2(b)(4). Upon review, we find you have failed to demonstrate the submitted
information contains an 1-9 form. Accordingly, the city may not withhold any portion of
the remaining information under section 552.101 of the Government Code in conjunction
with section 1324a of title 8 of the United States Code.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of information submitted to the
Texas Commission on Law Enforcement (“TCOLE”) under subchapter J of chapter 1701
of the Occupations Code. Section 1701.454 provides as follows:

(@ AIll information submitted to [TCOLE] under this subchapter is
confidential and is not subject to disclosure under [the Act], unless the
person resigned or was terminated due to substantiated incidents of
excessive force or violations of the law other than traffic offenses.

(b) Except as provided by this subchapter, a [TCOLE] member or other
person may not release information submitted under this subchapter.

Occ. Code § 1701.454. The information at issue includes an F-5 Separation of Licensee
form that was submitted to TCOLE pursuant to subchapter J of chapter 1701 of the
Occupations Code. This information does not reflect the officer at issue resigned or was
terminated due to substantiated incidents of excessive force or violations of the law other
than traffic offenses. The city must withhold the F-5 form under section 552.101 of the
Government Code in conjunction with section 1701.454 of the Occupations Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
also found personal financial information not relating to a financial transaction between an
individual and a governmental body is generally highly intimate or embarrassing. See Open
Records Decision Nos. 600 (1992) (employee’s designation of retirement beneficiary,
choice of insurance carrier, election of optional coverages, direct deposit authorization,
forms allowing employee to allocate pretax compensation to group insurance, health care
or dependent care), 523 (1989) (common-law privacy protects credit reports, financial
statements, and other personal financial information), 373 (1983) (sources of income not
related to financial transaction between individual and governmental body protected under
common-law privacy). However, this office has found the public has a legitimate interest
in information relating to applicants and employees of governmental bodies and their
employment qualifications and job performance, especially where the applicant was
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seeking a position in law enforcement. See Open Records Decision Nos. 562 at 10 (1990),
470 at 4 (1987) (public has legitimate interest in job qualifications and performance of
public employees), 444 (1986), 423 at 2 (1984) (scope of public employee privacy is
narrow). Upon review, we find the information we marked satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold
the information we marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, we find the city has not demonstrated any of the
remaining information it marked is highly intimate or embarrassing and not of legitimate
public concern. Thus, the city may not withhold any portion of the remaining information
it marked under section 552.101 in conjunction with common-law privacy.

In summary, to the extent the submitted information consists of records of a participant in
a retirement system’s retirement program maintained in cooperation with or on behalf of a
retirement system, then, pursuant to section 552.0038(c) of the Government Code the
information is not subject to the Act and the city is not required to release it in response to
the request. The city must withhold the F-5 form under section 552.101 of the Government
Code in conjunction with section 1701.454 of the Occupations Code. The city must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with common-law privacy. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Chase D. Young

Assistant Attorney General
Open Records Division
CDY/jm

Ref: ID# 972211

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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