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September 9, 2022 
 
 
 
Ms. Cynthia Trevino 
Counsel for the City of Uvalde 
Denton Navarro Rocha Bernal & Zech, PC 
2517 North Main Avenue 
San Antonio, Texas 78212-4685 
 

OR2022-27666 
 
Dear Ms. Trevino: 
 
You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 
was assigned ID# 968466 (ORR Nos. 22-181, 22-184, 22-187, 22-190, and 22-206). 
 
The City of Uvalde (the “city”), which you represent, received five requests from different 
requestors for information pertaining to a specified incident.  You state the city does not 
have information responsive to portions of the requests.1  You inform us the city will 
withhold certain information pursuant to the previous determination issued in Open 
Records Letter No. 2022-24126 (2022).  See Open Records Decision No. 673 (2001) (so 
long as law, facts, and circumstances on which prior ruling was based have not changed, 
first type of previous determination exists where requested information is precisely same 
information as was addressed in prior attorney general ruling, ruling is addressed to same 
governmental body, and ruling concludes that information is or is not excepted from 
disclosure).  You claim the submitted information is excepted from disclosure under 
sections 552.101, 552.103, and 552.108 of the Government Code.  We have also received 
and considered comments from a representative of the requestors.  See Gov’t Code 
§ 552.304 (permitting interested third party to submit to attorney general reasons why 
requested information should or should not be released).  We have considered the submitted 
arguments and reviewed the submitted representative sample of information.2 

 
1 The Act does not require a governmental body to release information that did not exist when a request for 
information was received or to prepare new information in response to a request.  See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); 
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 
 
2 We assume the “representative sample” of records submitted to this office is truly representative of the 
requested records as a whole.  See Open Records Decision Nos. 499 (1988), 497 (1988).  This open records 
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We note we have received comments asserting some of the information at issue was 
previously released.  The Act does not permit selective disclosure of information to the 
public.  See id. §§ 552.007(b), .021; Open Records Decision No. 463 at 1-2 
(1987).  Information that has been voluntarily released to a member of the public may not 
subsequently be withheld from another member of the public, unless public disclosure of 
the information is expressly prohibited by law or the information is confidential under 
law.  See Gov’t Code § 552.007(a); Open Records Decision Nos. 518 at 3 (1989), 490 at 2 
(1988).  Although the city seeks to withhold the information at issue under sections 552.103 
and 552.108 of the Government Code, these sections are discretionary exceptions to 
disclosure that protect a governmental body’s interests and may be waived.  See Dallas 
Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 
1999, no pet.) (governmental body may waive Gov’t Code § 552.103); Open Records 
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) 
(waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov't Code 
§ 552.108 subject to waiver).  As such, sections 552.103 and 552.108 do not expressly 
prohibit the release of information to the public nor do they make information confidential 
under the Act.  Therefore, to the extent the city previously released any of the information 
at issue to a member of the public voluntarily, it may not now withhold any such 
information from any of the requestors under section 552.103 or section 552.108 but must, 
instead, release it. 
 
Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime [if] release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]”  Gov’t Code § 552.108(a)(1).  A governmental 
body claiming section 552.108 must explain how and why the release of the requested 
information would interfere with law enforcement.  See id. §§ 552.108(a)(1), .301(e)(1)(A); 
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).  Section 552.108 may be invoked by 
the proper custodian of information relating to a pending investigation or prosecution of 
criminal conduct.  See Open Records Decision No. 414 at 4-5 (1987).  Where a 
governmental body has custody of information that would otherwise qualify for exception 
under section 552.108 as information relating to the pending case of a law enforcement 
agency, the custodian of the records may withhold the information if it provides this office 
with a demonstration the information relates to the pending case and a representation from 
the law enforcement agency that it wishes to have the information withheld.  You state, and 
provide documentation demonstrating, the Texas Department of Public Safety (“DPS”) 
objects to release of the remaining information because it relates to its ongoing criminal 
investigation.  Based on DPS’s representation and our review, we conclude the release of 
some of the information at issue would interfere with the detection, investigation, or 
prosecution of crime.  See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 
177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates law enforcement 
interests that are present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 
1976).  Thus, section 552.108(a)(1) is applicable to the information we have marked.  
Accordingly, the city may withhold the information we have marked under section 

 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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552.108(a)(1) of the Government Code on behalf of DPS.3  However, we find you have not 
demonstrated how release of any of the remaining information at issue would interfere with 
law enforcement or crime prevention, and the city may not withhold any of it under section 
552.108(a)(1).  As previously noted, section 552.108 is discretionary in nature and does not 
make information confidential under the Act.  See ORDs 665 at 2 n.5, 663 at 5, 177 at 3.  
Thus, the city has the discretion to release all or part of the information at issue that is not 
otherwise confidential by law.  Gov’t Code § 552.007. 
 
Section 552.103 of the Government Code provides as follows: 
 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person’s office or employment, is or may be a party. 

 
. . . 

 
(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

 
Id. § 552.103(a), (c).  A governmental body has the burden of providing relevant facts and 
documents to show the section 552.103(a) exception is applicable in a particular situation.  
The test for meeting this burden is a showing (1) litigation was pending or reasonably 
anticipated on the date the governmental body received the request for information, and (2) 
the information at issue is related to that litigation.  Univ. of Tex. Law Sch. v. Tex. Legal 
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. 
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, 
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990).  A governmental body must 
meet both prongs of this test for information to be excepted under section 552.103(a).  See 
ORD 551. 
 
The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis.  See Open Records Decision No. 452 at 4 (1986).  To establish litigation 
is reasonably anticipated, the governmental body must furnish concrete evidence that 
litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture.  Id.  Concrete evidence to support a claim that litigation is reasonably 
anticipated may include, for example, the governmental body’s receipt of a letter containing 
a specific threat to sue the governmental body from an attorney for a potential opposing 
party.  Open Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5 
(1989) (litigation must be “realistically contemplated”).  In addition, this office has 
concluded litigation was reasonably anticipated when the potential opposing party hired an 

 
3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information.  



 Ms. Cynthia Trevino - Page 4 

attorney who made a demand for disputed payments and threatened to sue if the payments 
were not made promptly, or when an individual threatened to sue on several occasions and 
hired an attorney.  See Open Records Decision Nos. 346 (1982), 288 (1981).  In Open 
Records Decision No. 638 (1996), this office stated a governmental body has met its burden 
of showing that litigation is reasonably anticipated when it received a notice of claim letter 
and the governmental body represents that the notice of claim letter is in compliance with 
the requirements of the Texas Tort Claims Act (“TTCA”), Civ. Prac. & Rem. Code, ch. 
101.  On the other hand, this office has determined if an individual publicly threatens to 
bring suit against a governmental body, but does not actually take objective steps toward 
filing suit, litigation is not reasonably anticipated.  See Open Records Decision No. 331 
(1982).  Further, the fact that a potential opposing party has hired an attorney who makes a 
request for information does not establish litigation is reasonably anticipated.  See Open 
Records Decision No. 361 (1983). 
 
You assert the remaining information at issue is excepted under section 552.103 of the 
Government Code.  Upon review, however, we find the city has not demonstrated the 
information at issue is related to pending or reasonably anticipated litigation for purposes 
of section 552.103.  Consequently, we conclude the city may not withhold any of the 
remaining information at issue under section 552.103 of the Government Code. 
 
Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 
Code § 552.101.  Section 552.101 encompasses the doctrine of common-law privacy, 
which protects information that is (1) highly intimate or embarrassing, the publication of 
which would be highly objectionable to a reasonable person, and (2) not of legitimate 
concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976).  To demonstrate the applicability of common-law privacy, both prongs of this 
test must be satisfied.  Id. at 681-82.  Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation.  Id. at 
683.  Additionally, this office has concluded some kinds of medical information are 
generally highly intimate or embarrassing.  See Open Records Decision No. 455 (1987).  
This office has also found common-law privacy generally protects the identifying 
information of juvenile offenders.  See Open Records Decision No. 394 (1983); cf. Fam. 
Code § 58.008(b).  However, this office has found the public has a legitimate public interest 
in the details of a crime.  See Open Records Decision No. 400 at 4 (1983).  See generally 
Lowe v. Hearst Communications, Inc., 487 F.3d 246, 250 (5th Cir. 2007) (noting 
“legitimate public interest in facts tending to support an allegation of criminal activity” 
(citing Cinel v. Connick, 15 F.3d 1338, 1345-46 (1994)).  The Third Court of Appeals has 
concluded public citizens’ dates of birth are protected by common-law privacy pursuant to 
section 552.101.  Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 
(Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).  We also note information 
belonging to an individual who has been de-identified may not be withheld under 
common-law privacy as the de-identified individual’s privacy interests are protected. 
 
Upon review, we find the city has failed to demonstrate any of the remaining information 
is highly intimate or embarrassing and of no legitimate public interest.  Thus, the city may 
not withhold any of the remaining information under section 552.101 of the Government 
Code in conjunction with common-law privacy. 
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Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy.  Constitutional privacy consists of two interrelated types of privacy:  (1) the right 
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding 
disclosure of personal matters.  Open Records Decision No. 455 at 4 (1987).  The first type 
protects an individual’s autonomy within “zones of privacy” which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and 
education.  Id.  The second type of constitutional privacy requires a balancing between the 
individual’s privacy interests and the public’s need to know information of public concern.  
Id.  The scope of information protected is narrower than that under the common law 
doctrine of privacy; the information must concern the “most intimate aspects of human 
affairs.”  Id. at 5 (citing Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 
1985)).  Upon review, we find the city has failed to demonstrate any portion of the 
remaining information falls within the zones of privacy or implicates an individual’s 
privacy interests for purposes of constitutional privacy.  Therefore, the city may not 
withhold any of remaining information under section 552.101 on the basis of constitutional 
privacy. 
 
In summary, the city may withhold the information we have marked under section 
552.108(a)(1) of the Government Code on behalf of DPS.  The city must release the 
remaining information. 
 
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Kelly McWethy 
Assistant Attorney General 
Open Records Division 
 
KM/mo 
 
Ref: ID# 968466 
 
c: Requestor 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued

