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ATTORNEY GENERAL OF TEXAS

August 19, 2022

Mr. Kirk Agee

Counsel for Klein Independent School District
Karczewski Bradshaw Spalding Nichols Lamp Langlois
3700 Buffalo Speedway, Suite 560

Houston, Texas 77098

OR2022-24872
Dear Mr. Agee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 966586.

The Klein Independent School District (the “district”), which you represent, received a
request for all employment records for a named former teacher. You claim some of the
submitted information is excepted from disclosure under sections 552.101, 552.102,
552.117, and 552.147 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted representative sample of information. !

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses section 6103(a) of title 26 of the United
States Code. Prior decisions of this office have held section 6103(a) of title 26 of the United
States Code renders federal tax return information confidential. See Attorney General
Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms),
226 (1979) (W-2 forms). Section 6103(b) defines the term “return information” as “a
taxpayer’s identity, the nature, source, or amount of his income, payments, receipts,
deductions, exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld,
deficiencies, overassessments, or tax payments . . . or any other data, received by, recorded
by, prepared by, furnished to, or collected by the Secretary [of the Treasury] with respect

! We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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to a return or with respect to the determination of the existence, or possible existence, of
liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]”
See 26 U.S.C. §6103(b)(2)(A). Federal courts have construed the term “return
information” expansively to include any information gathered by the Internal Revenue
Service regarding a taxpayer’s liability under title 26 of the United States Code. See Mallas
v. Kolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir.
1993). Thus, the submitted W-4 form, submitted as Exhibit E, constitutes tax return
information that is confidential under section 6103(a) of title 26 of the United States Code
and must be withheld under section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses federal law such as the Family
and Medical Leave Act (the “FMLA”). See 29 U.S.C. § § 2601 et. seq. Section 825.500
of chapter V of title 29 of the Code of Federal Regulations identifies the record-keeping
requirements for employers that are subject to the FMLA. Subsection (g) of section
825.500 states:

[r]lecords and documents relating to certifications, recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files, and if the ADA, as
amended, is also applicable, such records shall be maintained in
conformance with ADA confidentiality requirements[ ], except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) First aid and safety personnel may be informed (when
appropriate) if the employee’s physical or medical condition might
require emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). You state Exhibit F consists of records relating to medical
certifications, recertifications, and medical histories protected by the FMLA. In addition,
you state none of the release provisions of the FMLA apply to this information. Based on
your representations and our review, we find Exhibit F is confidential under section 825.500
of title 29 of the Code of Federal Regulations. Accordingly, the district must withhold
Exhibit F under section 552.101 of the Government Code in conjunction with the FMLA..2

2 As our ruling is dispositive, we need not consider your remaining argument against disclosure of this
informatino
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Section 552.101 of the Government Code also encompasses information protected by
section 21.048 of the Education Code, which addresses teacher certification examinations.
Section 21.048(c-1) provides as follows:

The results of an examination administered under this section are
confidential and are not subject to disclosure under [the Act], unless the
disclosure is regarding notification to a parent of the assignment of an
uncertified teacher to a classroom as required by Section 21.057.

Educ. Code § 21.048(c-1). Exhibit D consists of exam results of a district employee. You
state section 21.057 of the Education Code is not applicable in this instance. Therefore, the
district must withhold Exhibit D under section 552.101 of the Government Code in
conjunction with section 21.048 of the Education Code.

Section 552.101 of the Government Code also encompasses information protected by
section 21.355 of the Education Code, which provides, in relevant part, “[a] document
evaluating the performance of a teacher or administrator is confidential[.]” Id. § 21.355(a).
This office has interpreted section 21.355 to apply to any document that evaluates, as that
term is commonly understood, the performance of a teacher or administrator. See Open
Records Decision No. 643 (1996). In Open Records Decision No. 643, we determined for
purposes of section 21.355, the word “teacher” means a person who is required to and does
in fact hold a teaching certificate under subchapter B of chapter 21 of the Education Code
and who is in the process of teaching, as that term is commonly defined, at the time of the
evaluation. See id. at 4. The Third Court of Appeals has concluded a written reprimand
constitutes an evaluation for purposes of section 21.355 because “it reflects the principal’s
judgment regarding [a teacher’s] actions, gives corrective direction, and provides for further
review.” Abbott v. North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. App.—Austin 2006,
no pet.).

You contend Exhibit B consists of confidential evaluations of the named teacher by the
district. You inform us the named teacher was certified as a teacher by the State Board of
Educator Certification and was acting as a teacher at the time the evaluations were prepared.
Based on your representations and our review, we find the district must withhold Exhibit B
under section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code.

Section 552.102 of the Government Code excepts from public disclosure “a transcript from
an institution of higher education maintained in the personnel file of a professional public
school employee[.]” Gov’t Code § 552.102(b). This exception further provides, however,
that “the degree obtained or the curriculum on a transcript in the personnel file of the
employee” are not excepted from disclosure. 1d.; see also Open Records Decision No. 526
(1989). Thus, with the exception of the employee’s name, courses taken, and degrees
obtained, the district must withhold Exhibit G pursuant to section 552.102(b) of the
Government Code.’

3 As our ruling is dispositive, we need not consider your remaining arguments against disclosure of this
information.



Mr. Kirk Agee - Page 4

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
Under the common-law right of privacy, an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. The
court of appeals has concluded public citizens’ dates of birth are protected by common-law
privacy pursuant to section 552.101. Paxton v. City of Dallas, No. 03-13-00546-CV, 2015
WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). Thus, the
district must withhold all public citizens’ dates of birth under section 552.101 of the
Government Code in conjunction with common-law privacy.*

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body
who requests this information be kept confidential under section 552.024 of the
Government Code, except as provided by section 552.024(a-1). See Gov’t Code
§§ 552.117(a)(1), .024. Section 552.024(a-1) of the Government Code provides, “A school
district may not require an employee or former employee of the district to choose whether
to allow public access to the employee’s or former employee’s social security number.” /d.
§ 552.024(a-1). Thus, the district may only withhold under section 552.117 the home
address and telephone number, emergency contact information, and family member
information of a current or former employee or official of the district who requests this
information be kept confidential under section 552.024. You state the named employee
timely requested confidentiality under section 552.024. Accordingly, the district must
withhold the home address and telephone number you marked under section 552.117(a)(1)
of the Government Code.

Section 552.147(a-1) of the Government Code provides, “[t]he social security number of
an employee of a school district in the custody of the district is confidential.”
Gov’t Code § 552.147(a-1). Thus, section 552.147(a-1) makes the social security numbers
of school district employees confidential, without such employees being required to first
make a confidentiality election under section 552.024 of the Government Code. See id.
§ 552.024(a-1) (a school district may not require an employee or former employee of the
district to choose whether to allow public access to the employee’s or former employee’s
social security number). Reading sections 552.024(a-1) and 552.147(a-1) together, we
conclude that section 552.147(a-1) makes confidential the social security numbers of both
current and former school district employees. Accordingly, the district must withhold the
social security number you marked under section 552.147(a-1) of the Government Code.

In summary, the district must withhold Exhibit E under section 552.101 of the Government
Code in conjunction with section 6103(a) of title 26 of the United States Code. The district
must withhold Exhibit F under section 552.101 of the Government Code in conjunction
with the FMLA. The district must withhold Exhibit D under section 552.101 of the
Government Code in conjunction with section 21.048 of the Education Code. The district

4 As our ruling is dispositive, we need not consider your remaining argument against disclosure of this
information.
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must withhold Exhibit B under section 552.101 of the Government Code in conjunction
with section 21.355 of the Education Code. With the exception of the employee’s name,
courses taken, and degrees obtained, the district must withhold Exhibit G pursuant to
section 552.102(b) of the Government Code. The district must withhold all public citizens’
dates of birth under section 552.101 of the Government Code in conjunction with common-
law privacy. The district must withhold the home address and telephone number you
marked under section 552.117(a)(1) of the Government Code. The district must withhold
the social security number you marked under section 552.147(a-1) of the Government
Code. The district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Nick Ybarra

Assistant Attorney General
Open Records Division
NY/mo

Ref: ID# 966586

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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