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August 9, 2022 
 
 
 
Mr. Phillip J. Smith 
Assistant Criminal District Attorney 
Gregg County Criminal District Attorney’s Office 
101 East Methvin, Suite 333 
Longview, Texas 75601 
 

OR2022-23738 
 
Dear Mr. Smith: 
 
You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 
was assigned ID# 961736. 
 
The Gregg County Criminal District Attorney’s Office (the “district attorney’s office”) 
received a request for information pertaining to a specified case involving four named 
individuals.  You claim the submitted information is excepted from disclosure under 
sections 552.101 and 552.108 of the Government Code.1  We have considered the 
exceptions you claim and reviewed the submitted information.   
 
Initially, we note section 552.301(e)(1)(D) of the Government Code states a governmental 
body asking for an attorney general decision must, within fifteen business days of receiving 
a request, provide the attorney general with “a copy of the specific information requested, 
or submit representative samples of information if a voluminous amount of information was 
requested.”  Gov’t Code § 552.301(e)(1)(D) (emphasis added).  We note the district 
attorney’s office submitted a voluminous amount of information, rather than a 
representative sample.  We have reviewed a representative sample of the voluminous 
information submitted.2 
 

 
1 Although the district attorney’s office also raises section 552.103 of the Government Code, the district 
attorney’s office has not provided any arguments to support this exception.  Therefore, we assume the district 
attorney’s office has withdrawn its claim this section applies to the submitted information.  See Gov’t Code 
§§ 552.301, .302.  
 
2 To the extent the district attorney’s office identifies confidential information subject to a provision not 
addressed in this ruling, the district attorney’s office should contact the Open Government Hotline. 
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Next, we note the submitted information includes search warrants that were filed with a 
court.  Section 552.022 of the Government Code provides for required public disclosure of 
“information that is also contained in a public court record,” unless the information is 
expressly made confidential under the Act or other law.  Id. § 552.022(a)(17).  Although 
the district attorney’s office seeks to withhold this information under section 552.108 of the 
Government Code, this section is a discretionary exception to disclosure that protects a 
governmental body’s interests and does not make information confidential under the Act.  
See id. § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 177 at 3 (1977) (statutory predecessor to Gov’t Code § 552.108 
subject to waiver).  Therefore, the court-filed documents may not be withheld under section 
552.108.  We note common-law privacy is not applicable to information contained in public 
records.  See Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 496 (1975) (action for 
invasion of privacy cannot be maintained where information is in public domain); Star-
Telegram, Inc. v. Walker, 834 S.W.2d 54, 57 (Tex. 1992) (law cannot recall information 
once in public domain).  As you raise no other exceptions to disclosure of the search 
warrants, they must be released pursuant to section 552.022(a)(17) of the Government 
Code.  However, we will address your arguments against disclosure of the remaining 
information. 
 
Section 552.108 of the Government Code provides, in part, the following: 
 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
the requirements of Section 552.021 if: 

 
  . . .  
 

(4) it is information that: 
 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

 
(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state. 

 
(b) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from the requirements of Section 552.021 if: 

 
  . . .  
 

(3) the internal record or notation: 
 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 
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(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state. 

 
Gov’t Code § 552.108(a)(4), (b)(3).  You assert some of the submitted information is 
subject to sections 552.108(a)(4) and 552.108(b)(3).  However, upon review, the district 
attorney’s office has failed to establish the submitted information was prepared by an 
attorney representing the state or that it reflects the mental impressions or legal reasoning 
of an attorney representing the state.  Therefore, the district attorney’s office may not 
withhold any of the remaining information under sections 552.108(a)(4) and 552.108(b)(3) 
of the Government Code.   
 
Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.”  Id. 
§ 552.101.  This section encompasses information protected by other statutes, including 
federal law.  Section 6103(a) of title 26 of the United States Code provides that tax return 
information is confidential.  See 26 U.S.C. § 6103(a)(2), (b)(2)(A), (p)(8); see also Attorney 
General Op. MW-372 (1981).  Prior decisions of this office have held section 6103(a) of 
the United States Code renders tax return information confidential for purposes of section 
552.101 of the Government Code.  Open Records Decision Nos. 600 (1992), 226 (1979) 
(W-2 forms).  Accordingly, the district attorney’s office must withhold the submitted W-2 
tax forms in their entireties under section 552.101 of the Government Code in conjunction 
with section 6103(a) of title 26 of the United States Code. 
 
The district attorney’s office raises section 552.101 of the Government Code in conjunction 
with the common-law informer’s privilege, which Texas courts have long recognized.  See 
Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969).  The informer’s privilege 
protects from disclosure the identities of persons who report activities over which the 
governmental body has criminal or quasi-criminal law-enforcement authority.  See Open 
Records Decision No. 208 at 1-2 (1978).  The informer’s privilege protects the identities of 
individuals who report violations of statutes to the police or similar law-enforcement 
agencies, as well as those who report violations of statutes with civil or criminal penalties 
to “administrative officials having a duty of inspection or of law enforcement within their 
particular spheres.”  Open Records Decision No. 279 at 1-2 (1981) (citing 8 John H. 
Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J. McNaughton Rev. Ed. 
1961)).  The report must be of a violation of a criminal or civil statute.  See Open Records 
Decision Nos. 582 at 2 (1990), 515 at 4 (1988).  However, witnesses who provide 
information in the course of an investigation but do not make a report of the violation are 
not informants for the purposes of claiming the informer’s privilege.  The privilege excepts 
the informer’s statement only to the extent necessary to protect that informer’s identity.  
Open Records Decision No. 549 at 5 (1990).  We note the informer’s privilege does not 
apply where the informant’s identity is known to the individual who is the subject of the 
complaint.  See ORD 208 at 1-2.  You state portions of the remaining information identify 
a complainant who reported violations of law to the district attorney’s office.  Based upon 
this representation and our review, we conclude the district attorney’s office has 
demonstrated the applicability of the common-law informer’s privilege to some of the 
information at issue. Therefore, the district attorney’s office may withhold the information 
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we indicated under section 552.101 of the Government Code in conjunction with the 
common-law informer’s privilege.  However, we find the district attorney’s office has 
failed to demonstrate the remaining information at issue identifies a complainant for 
purposes of the informer’s privilege. Therefore, the district attorney’s office may not 
withhold any of the remaining information at issue under section 552.101 on that basis. 
 
Section 552.101 of the Government Code also encompasses information protected by 
section 411.083 of the Government Code, which pertains to criminal history record 
information (“CHRI”).  CHRI generated by the National Crime Information Center 
(“NCIC”) or by the Texas Crime Information Center is confidential under federal and state 
law.  CHRI means “information collected about a person by a criminal justice agency that 
consists of identifiable descriptions and notations of arrests, detentions, indictments, 
informations, and other formal criminal charges and their dispositions.”  Gov’t Code § 
411.082(2).  Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI obtained from the NCIC network or other states.  See 28 C.F.R. § 20.21.  The federal 
regulations allow each state to follow its individual law with respect to CHRI it generates.  
Open Records Decision No. 565 at 7 (1990); see generally Gov’t Code ch. 411 subch. F.  
Section 411.083 of the Government Code deems confidential CHRI the Texas Department 
of Public Safety (“DPS”) maintains, except DPS may disseminate this information as 
provided in chapter 411, subchapter F, or subchapter E-1, of the Government Code.  See 
Gov’t Code § 411.083.  Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice 
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except 
to another criminal justice agency for a criminal justice purpose.  Id. § 411.089(b)(1).  Thus, 
any CHRI obtained from DPS or any other criminal justice agency must be withheld under 
section 552.101 of the Government Code in conjunction with Government Code chapter 
411.  We note, however, active warrant information or other information relating to an 
individual’s current involvement in the criminal justice system does not constitute criminal 
history information for purposes of section 552.101.  See id. § 411.081(b).  We also note 
records relating to routine traffic violations are not considered criminal history information.  
Cf. id. § 411.082(2)(B) (criminal history record information does not include driving record 
information).  We further note Federal Bureau of Investigation (“FBI”) numbers constitute 
CHRI generated by the FBI.  Upon review, we find the information we indicated consists 
of CHRI that is confidential under section 411.083.  Therefore, the district attorney’s office 
must withhold the information we indicated under section 552.101 of the Government Code 
in conjunction with section 411.083 of the Government Code.  However, we find you have 
failed to demonstrate the remaining information at issue consists of confidential CHRI.  
Therefore, the district attorney’s office may not withhold any portion of the remaining 
information under section 552.101 of the Government Code on this basis.   
 
Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).  
To demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied.  Id. at 681-82.  Types of information considered intimate or embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation.  Id. at 683.  This office has 
also concluded some kinds of medical information are generally highly intimate or 
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embarrassing.  See Open Records Decision No. 455 (1987).  This office has also found 
personal financial information not relating to a financial transaction between an individual 
and a governmental body is generally highly intimate or embarrassing.  See Open Records 
Decision Nos. 523 (1989) (common-law privacy protects credit reports, financial 
statements, and other personal financial information), 373 (1983) (sources of income not 
related to financial transaction between individual and governmental body protected under 
common-law privacy).  The Third Court of Appeals has concluded public citizens’ dates of 
birth are protected by common-law privacy pursuant to section 552.101.  See Paxton v. City 
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 
2015, pet. denied) (mem. op.).  Upon review, we find some of the remaining information 
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation.  
Accordingly, the district attorney’s office must withhold the information we indicated, and 
generally withhold the public citizens’ dates of birth under section 552.101 in conjunction 
with common-law privacy.  However, we find you have failed to demonstrate how any of 
the remaining information at issue is highly intimate or embarrassing and not of legitimate 
public concern.  Thus, the district attorney’s office may not withhold any portion of the 
remaining information under section 552.101 in conjunction with common-law privacy.    
 
However, we note some of the remaining information consists of Applications for Ballot 
by Mail (“ABBMs”) that were submitted for the 2018 Democratic Primary.  Section 
552.101 of the Government Code also encompasses section 86.014 of the Election Code, 
which states, in relevant part: 
 

(a) A copy of an application for a ballot to be voted by mail is not available for 
public inspection, except to the voter seeking to verify that the information 
pertaining to the voter is accurate, until the first business day after the election day 
of the earliest occurring election for which the application is submitted. 
 
(b) Originals of the applications and carrier envelopes are not available for public 
inspection until those materials are delivered to the general custodian of election 
records after the election. 
 

Elec. Code § 86.014.  Upon review, we find the ABBMs at issue are now available for 
public inspection pursuant to section 86.014(a).  See id. § 86.014(a).  We note information 
that is specifically made public by statute may not be withheld under section 552.101 of the 
Government Code on the basis of common-law privacy.  See Collins v. Tex Mall, L.P., 297 
S.W.3d 409, 415 (Tex. App.—Fort Worth 2009, no pet.) (statutory provision controls and 
pre-empts common law only when statute directly conflicts with common-law principle); 
Center Point Energy Houston Elec. LLC v. Harris County Toll Rd. Auth., 436 F.3d 541, 
544 (5th Cir. 2006) (common law controls only where there is no conflicting or controlling 
statutory law).  Accordingly, the district attorney’s office may not withhold the dates of 
birth in the ABBMs under section 552.101 in conjunction with common-law privacy.   
 
Section 552.101 of the Government Code also encompasses chapter 560 of the Government 
Code, which provides a governmental body may not release fingerprint information except 
in certain limited circumstances.  See Gov’t Code §§ 560.001 (defining “biometric 
identifier” to include fingerprints), .002 (prescribing manner in which biometric identifiers 
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must be maintained and circumstances in which they can be released), .003 (biometric 
identifiers in possession of governmental body exempt from disclosure under the Act).  The 
district attorney’s office does not inform us, and the submitted information does not 
indicate, section 560.002 permits the disclosure of the submitted fingerprint information.  
Therefore, the district attorney’s office must withhold the submitted fingerprints under 
section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. 
 
Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator’s license, driver’s license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release.3  Id. § 552.130.  We note, some of the information at issue 
consists of driver’s license application records.  Upon review, we find that this information 
relates to a motor vehicle driver’s license issued by this state under section 552.130(a)(1).  
Accordingly, the district attorney’s office must withhold the submitted driver’s license 
applications, driver’s licenses, driver’s license numbers, class, expiration dates, license 
plate numbers, states of issuance, title numbers, title issue dates, vehicle registration class 
numbers, license plate types, license plate ages, vehicle identification numbers, and 
passports under section 552.130 of the Government Code.   
 
Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that 
is collected, assembled, or maintained by or for a governmental body is confidential.”  Id.  
§ 552.136(b); see id. § 552.136(a) (defining “access device”).  This office has concluded 
insurance policy numbers constitute access device numbers for purposes of section 
552.136.  Accordingly, the district attorney’s office must withhold the bank account and 
routing numbers and insurance policy numbers in the remaining information under section 
552.136 of the Government Code. 
 
We note some of the remaining information appears to be protected by copyright.  A 
custodian of public records must comply with the copyright law and is not required to 
furnish copies of records that are copyrighted.  Open Records Decision No. 180 at 3 (1977).  
A governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information.  Id.; see Open Records Decision No. 109 (1975).  If a member 
of the public wishes to make copies of copyrighted materials, the person must do so 
unassisted by the governmental body.  In making copies, the member of the public assumes 
the duty of compliance with the copyright law and the risk of a copyright infringement suit. 
 
In summary, the district attorney’s office must release the search warrants pursuant to 
section 552.022(a)(17) of the Government Code.  The district attorney’s office must 
withhold the submitted W-2 tax forms in their entireties under section 552.101 of the 
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.  
The district attorney’s office may withhold the information we indicated under section 
552.101 of the Government Code in conjunction with the common-law informer’s 

 
3 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but 
ordinarily will not raise other exceptions.  See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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privilege.  The district attorney’s office must withhold the information we indicated under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code.  The district attorney’s office must withhold the information we 
indicated and the submitted public citizens’ dates of birth under section 552.101 of the 
Government Code in conjunction with common-law privacy; however, the district 
attorney’s office may not withhold the dates of birth in the submitted ABBMs.  The district 
attorney’s office must withhold the submitted fingerprints under section 552.101 of the 
Government Code in conjunction with section 560.003 of the Government Code.  The 
district attorney’s office must withhold the submitted driver’s license applications, driver’s 
licenses, driver’s license numbers, class, driver’s license expiration dates, license plate 
numbers, states of issuance, title numbers, title issue dates, vehicle registration class 
number, license plate types, license plate age, vehicle identification numbers and passports 
under section 552.130 of the Government Code.  The district attorney’s office must 
withhold the bank account and routing numbers and insurance policy numbers in the 
remaining information under section 552.136 of the Government Code.  The district 
attorney’s office must release the remaining information; however, any information subject 
to copyright may only be released in accordance with copyright law.4   
  
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Sarah E. Reese 
Attorney 
Open Records Division 
 
SER/eb 
 
Ref: ID# 961736 
 
Enc. Submitted documents 
 
c: Requestor 
 (w/o enclosures) 

 
4 We note some of the information being released includes social security numbers.  Section 552.147(b) of 
the Government Code authorizes a governmental body to redact a living person’s social security number from 
public release without the necessity of requesting a decision from this office.  See Gov’t Code § 552.147(b). 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
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