ATTORNEY GENERAL OF TEXAS

July 20, 2022

Mr. James Byrom

Counsel for the Galveston Independent School District
Thompson & Horton, L.L.P.

3200 Southwest Freeway, Suite 2000

Houston, Texas 77027-7554

OR2022-21150
Dear Mr. Byrom:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 959260.

The Galveston Independent School District (the “district”), which you represent, received
a request for specified investigative records during a particular timeframe. You claim the
submitted information is excepted from disclosure under sections 552.101, 552.102,
552.114, 552.117, 552.130, and 552.137 of the Government Code.! We have considered
the exceptions you claim and reviewed the submitted information.

Initially, we note the United States Department of Education Family Policy Compliance
Office has informed this office the Family Educational Rights and Privacy Act (“FERPA”),
section 1232g of title 20 of the United States Code, does not permit state and local
educational authorities to disclose to this office, without parental or an adult student’s
consent, unredacted, personally identifiable information contained in education records for
the purpose of our review in the open records ruling process under the Act.> Consequently,
state and local educational authorities that receive a request for education records from a

1 'We note, although you also raise section 552.026 of the Government Code as an exception to disclosure,
this section is not an exception to public disclosure under the Act. Rather, section 552.026 provides the Act
does not require the release of information contained in education records except in conformity with the
Family Educational Rights and Privacy Act of 1974. See Gov’t Code § 552.026.

2 A copy of this letter may be found on the Office of the Attorney General’s website at
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-
USDOE-FERPA pdf.
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member of the public under the Act must not submit education records to this office in
unredacted form, that is, in a form in which “personally identifiable information” is
disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable information™). Because
our office is prohibited from reviewing these education records, we will not address the
applicability of FERPA to any of the submitted records, except to note FERPA is not
applicable to law enforcement records maintained by the district’s police department (the
“department’) that were created by the department for a law enforcement purpose. See
20 U.S.C. § 1232¢g(a)(4)(B)(ii); 34 C.F.R. 88 99.3, 99.8. Thus, if any portion of the
submitted information was created for and is maintained by the department for a law
enforcement purpose, this information is not subject to FERPA and may not be withheld
on that basis. See 20 U.S.C. § 1232g(a)(1)(A). Likewise, we do not address your argument
under section 552.114 of the Government Code. See Gov’t Code 8§ 552.026 (incorporating
FERPA into the Act), 552.114 (excepting from disclosure “student records”); Open
Records Decision No. 539 (1990) (determining the same analysis applies under section
552.114 of the Government Code and FERPA). However, we will consider your remaining
arguments against disclosure of the submitted information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial
decision.” Gov’t Code § 552.101. This section encompasses information protected by
other statutes. Section 261.201 of the Family Code provides, in part, as follows:

(@) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only
for purposes consistent with this code and applicable federal or state law or
under rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working
papers used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). We note the district is not an agency authorized to conduct an
investigation under chapter 261 of the Family Code. See id. § 261.103 (listing agencies
that may conduct child abuse investigations). However, the department is such an agency.
Upon review, we find some of the submitted information relates to an investigation of
alleged or suspected child abuse or neglect conducted by the department. See id. 8§
101.003(a) (defining “child” for purposes of this section as person under 18 years of age
who is not and has not been married or who has not had the disabilities of minority removed
for general purposes), 261.001 (defining “abuse” and “neglect” for purposes of chapter 261
of the Family Code). Accordingly, we find this information is subject to section 261.201
of the Family Code. You do not indicate the department has adopted a rule that governs
the release of this type of information. Therefore, we assume no such regulation exists.
Given that assumption, we conclude the information we marked is confidential pursuant to
section 261.201 of the Family Code, and the district must withhold it under section 552.101
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of the Government Code.® See Open Records Decision No. 440 at 2 (1986) (predecessor
statute). However, the remaining information at issue consists of administrative records.
Upon review, we find the district has failed to establish this information consists of files,
reports, records, communications, or working papers used or developed in an investigation
under chapter 261. Further, we find the district has not demonstrated the remaining
information consists of a report of child abuse or neglect or was used or developed in an
investigation under chapter 261. See Fam. Code § 261.001(1), (4). Therefore, we conclude
section 261.201 is not applicable to the remaining information at issue, and the district may
not withhold it under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at683. We note the remaining information contains information
pertaining to some individuals who have been de-identified and whose privacy interests
will, thus, be protected. Upon review, we find you have not demonstrated any of the
remaining information is highly intimate or embarrassing and not of legitimate public
concern. Thus, the district may not withhold any portion of the remaining information
under section 552.101 in conjunction with common-law privacy.

Section 552.147(a-1) of the Government Code provides, “[t]he social security number of
an employee of a school district in the custody of the district is confidential.”* Gov’t Code
§ 552.147(a-1). Thus, section 552.147(a-1) makes the social security numbers of school
district employees confidential, without such employees being required to first make a
confidentiality election under section 552.024 of the Government Code. See id.
8 552.024(a-1) (a school district may not require an employee or former employee of the
district to choose whether to allow public access to the employee’s or former employee’s
social security number). Reading sections 552.024(a-1) and 552.147(a-1) together, we
conclude that section 552.147(a-1) makes confidential the social security numbers of both
current and former school district employees. Accordingly, the district must withhold the
social security numbers you marked and we marked under section 552.147(a-1) of the
Government Code.®

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security
number of a current or honorably retired peace officer, as well as information that reveals

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.

4 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

5 As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.



Mr. James Byrom - Page 4

whether the current or honorably retired peace officer has family members, regardless of
whether the current or honorably retired peace officer complies with sections 552.024 and
552.1175 of the Government Code. See id. 88 552.117(a)(2), .003(1-b) (defining
“honorably retired” for purposes of the Act). For purposes of section 552.117, “family
member” means a spouse, minor child, or adult child who resides in the person’s home.
See id. § 552.117(c) (providing “family member” has meaning assigned by Fin. Code
§ 31.006(d)). Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of
the Code of Criminal Procedure. We note section 552.117 also encompasses a personal
cellular telephone number, provided the cellular telephone service is not paid for by a
governmental body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117
not applicable to cellular telephone numbers paid for by a governmental body and intended
for official use). In this instance, we are unable to determine whether the individual whose
information is at issue is a currently licensed or honorably retired peace officer. Therefore,
we must rule conditionally. If the individual at issue is a currently licensed or honorably
retired peace officer, then the district must withhold the information we marked under
section 552.117(a)(2) of the Government Code; however, the marked cellular telephone
number may only be withheld if the cellular telephone service is not paid for by a
governmental body. Conversely, if the individual at issue is not a currently licensed or
honorably retired peace officer, then the district may not withhold the information at issue
under section 552.117(a)(2).

If the individual at issue is not a currently licensed or honorably retired peace officer, then
the information at issue may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body
who requests this information be kept confidential under section 552.024 of the
Government Code. See Gov’t Code § 552.117(a)(1). As noted above, for purposes of
section 552.117, “family member” means a spouse, minor child, or adult child who resides
in the person’s home. See id. § 552.117(c). In addition, as noted above, section 552.117
also applies to the personal cellular telephone number of a current or former official or
employee of a governmental body, provided the cellular telephone service is not paid for
by a governmental body. See ORD 506 at 5-6. Whether a particular piece of information
is protected by section 552.117(a)(1) must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). Therefore, a governmental body
must withhold information under section 552.117(a)(1) on behalf of a current or former
employee or official only if the individual made a request for confidentiality under section
552.024 prior to the date on which the request for this information was made. Accordingly,
if the individual at issue is not a currently licensed or honorably retired peace officer, and
the additional individuals whose information we marked, timely requested confidentiality
under section 552.024 of the Government Code, the district must withhold the information
we marked under section 552.117(a)(1) of the Government Code; however, the marked
cellular telephone numbers may only be withheld if the cellular telephone service is not
paid for by a governmental body. Conversely, if the individuals at issue did not timely
request confidentiality under section 552.024 or the cellular telephone service is paid for
by a governmental body, then the district may not withhold the information at issue under
section 552.117(a)(2).
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Section 552.137 of the Government Code provides, “an e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a
governmental body is confidential and not subject to disclosure under [the Act],” unless the
owner of the e-mail address has affirmatively consented to its release or the e-mail address
is specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c). The e-mail
addresses at issue are not excluded by subsection (c). Therefore, the district must withhold
the personal e-mail addresses we marked under section 552.137 of the Government Code,
unless the owners affirmatively consent to their public disclosure.

In summary, the district must withhold the information we marked under section 261.201
of the Family Code in conjunction with section 552.101 of the Government Code. The
district must withhold the social security numbers you marked and we marked under section
552.147(a-1) of the Government Code. If the individual at issue is a currently licensed or
honorably retired peace officer, then the district must withhold the information we marked
under section 552.117(a)(2) of the Government Code; however, the marked cellular
telephone number may only be withheld if the cellular telephone service is not paid for by
a governmental body. If the individual at issue is not a currently licensed or honorably
retired peace officer, and the additional individuals whose information we marked, timely
requested confidentiality under section 552.024 of the Government Code, the district must
withhold the information we marked under section 552.117(a)(1) of the Government Code;
however, the marked cellular telephone numbers may only be withheld if the cellular
telephone service is not paid for by a governmental body. The district must withhold the
personal e-mail addresses we marked under section 552.137 of the Government Code,
unless the owners affirmatively consent to their public disclosure. The district must release
the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Chase D. Young

Assistant Attorney General
Open Records Division
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