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July 11, 2022 

 

 

 

Ms. Jessica Marsh 

Deputy Director  

Texas Civil Commitment Office 

4616 West Howard Lane, Building 2, Suite 350 

Austin, Texas 78728 

 

OR2022-19824 

 

Dear Ms. Marsh: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 956555 (ORR# 2022-0013). 

 

The Texas Civil Commitment Office (the “TCCO”) received a request for nine categories 

of information pertaining to the requestor.  You claim the submitted information is excepted 

from disclosure under sections 552.101, 552.103, and 552.134 of the Government Code.  

We have considered the exceptions you claim and reviewed the submitted representative 

sample of information.1 

 

Initially, we note some of the submitted information is subject to section 552.022 of the 

Government Code, which provides, in relevant part: 

 

(a) [T]he following categories of information are public information and not 

excepted from required disclosure unless made confidential under this 

chapter or other law: 

 

 
1 We assume the “representative sample” of records submitted to this office is truly representative of the 

requested records as a whole.  See Open Records Decision Nos. 499 (1988), 497 (1988).  This open records 

letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 

extent those records contain substantially different types of information than that submitted to this office. 
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(1) a completed report, audit, evaluation, or investigation made of, 

for, or by a governmental body, except as provided by 

Section 552.108; [and] 

 

(17) information that is also contained in a public court record[.] 

 

Gov’t Code § 552.022(a)(1), (17).  We note the submitted information contains completed 

reports and completed evaluations that are subject to section 552.022(a)(1) and court-filed 

documents that are subject to section 552.022(a)(17).  The TCCO must release the 

information subject to section 552.022(a)(1) unless it is excepted from disclosure under 

section 552.108 of the Government Code or expressly made confidential under the Act or 

other law.  See id. § 552.022(a)(1).  In addition, the court-filed documents must be released 

unless the information is made confidential under the Act or other law.  See id. 

§  552.022(a)(17).  Although you assert the information at issue is excepted from disclosure 

under section 552.103 of the Government Code, this section is discretionary and does not 

make information confidential under the Act.  See Dallas Area Rapid Transit v. Dallas 

Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental 

body may waive section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory 

predecessor to section 552.103 may be waived); see also Open Records Decision No. 665 

at 2 n.5 (2000) (discretionary exceptions generally).  Therefore, none of the information 

subject to section 552.022(a)(1) or section 552.022(a)(17) of the Government Code may be 

withheld under section 552.103 of the Government Code.  However, as section 552.101 of 

the Government Code makes information confidential under the Act, we will consider the 

applicability of this section to the information subject to section 552.022(a)(1) and 

552.022(a)(17).  We will also consider your argument under section 552.103 for the 

information not subject to section 552.022(a)(1) or section 552.022(a)(17) of the 

Government Code. 

 

Section 552.103 of the Government Code provides, in relevant part: 

 

(a) Information is excepted from [required public disclosure] if it is 

information relating to litigation of a civil or criminal nature to which the 

state or a political subdivision is or may be a party or to which an officer or 

employee of the state or a political subdivision, as a consequence of the 

person’s office or employment, is or may be a party. 

 

. . .  

 

(c) Information relating to litigation involving a governmental body or an 

officer or employee of a governmental body is excepted from disclosure 

under Subsection (a) only if the litigation is pending or reasonably 

anticipated on the date that the requestor applies to the officer for public 

information for access to or duplication of the information. 

 

Gov’t Code § 552.103(a), (c).  The governmental body claiming section 552.103 has the 

burden of providing relevant facts and documents sufficient to establish the applicability of 

section 552.103 to the information it seeks to withhold.  To meet this burden, the 
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governmental body must demonstrate: (1) litigation was pending or reasonably anticipated 

on the date of its receipt of the request for information, and (2) the information at issue is 

related to that litigation.  See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 

(Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210 

(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.).  Both elements of the test must be 

met in order for information to be excepted from disclosure under section 552.103.  See 

Open Records Decision No. 551 at 4 (1990). 

 

The TCCO states, and provides documentation showing, prior to its receipt of the instant 

request, an appeal styled Muzzy v. McLane, Cause No. 21-10158, was filed and is currently 

pending against an employee of the TCCO in her official capacity in the United States Court 

of Appeals for the Fifth Circuit.  Therefore, we agree litigation was pending on the date the 

TCCO received the present request for information.  The TCCO also states the information 

at issue is related to the substance of the lawsuit’s claims.  Based on the TCCO’s 

representations and our review, we find the information at issue is related to the pending 

litigation.  Therefore, we conclude the TCCO may withhold the information not subject to 

section 552.022 of the Government Code under section 552.103 of the Government Code.2 

 

Generally, however, once information has been obtained by all parties to the litigation 

though discovery or otherwise, no section 552.103(a) interest exists with respect to that 

information. See Open Records Decision Nos. 349 (1982), 320 (1982).  Thus, information 

that has either been obtained from or provided to all parties to the pending litigation is not 

excepted from disclosure under section 552.103(a) and must be disclosed.  Further, the 

applicability of section 552.103(a) ends once the litigation has been concluded.  See 

Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350 

(1982). 

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101.  This section encompasses information protected by other statutes, such 

as section 611.002 of the Health and Safety Code, which provides “[c]ommunications 

between a patient and a professional, and records of the identity, diagnosis, evaluation, or 

treatment of a patient that are created or maintained by a professional, are confidential.”  

Health & Safety Code § 611.002(a).  Section 611.001 defines a “professional” as (1) a 

person authorized to practice medicine, (2) a person licensed or certified by the state to 

diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the 

patient reasonably believes is authorized, licensed, or certified.  See id. § 611.001(2).  Upon 

review, we find a portion of the information at issue, which we have marked, consists of 

mental health records that are subject to chapter 611 of the Health and Safety Code.  

Accordingly, the TCCO must withhold the information we marked under section 552.101 

of the Government Code in conjunction with section 611.002 of the Health and Safety 

Code.3  However, we find you have not demonstrated any portion of the remaining 

 
2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 

information.  

 
3 We note this ruling does not affect an individual’s right of access to his or her own mental health records 

from the professional who provided treatment under chapter 611 of the Health and Safety Code.  See Health 
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information at issue consists of a mental health record for purposes of chapter 611 of the 

Health and Safety Code.  Accordingly, the TCCO may not withhold any portion of the 

remaining information under section 552.101 of the Government Code on that basis. 

 

Section 552.101 of the Government Code also encompasses the constitutional right to 

privacy.  Constitutional privacy protects two kinds of interests.  See Whalen v. Roe, 429 

U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 

(1987), 455 at 3-7 (1987).  The first is the interest in independence in making certain 

important decisions related to the “zones of privacy,” pertaining to marriage, procreation, 

contraception, family relationships, and child rearing and education, that have been 

recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th 

Cir. 1981); ORD 455 at 3-7.  The second constitutionally protected privacy interest is in 

freedom from public disclosure of certain personal matters.  See Ramie v. City of Hedwig 

Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7.  This aspect of constitutional 

privacy balances the individual’s privacy interest against the public’s interest in the 

information.  See ORD 455 at 7.  Constitutional privacy under section 552.101 is reserved 

for “the most intimate aspects of human affairs.”  Id. at 8 (quoting Ramie, 765 F.2d at 492). 

 

This office has applied privacy to protect certain information about incarcerated 

individuals.  See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978).  Citing 

State v. Ellefson, 224 S.E.2d 666 (S.C. 1976) as authority, this office held that those 

individuals who correspond with inmates possess a “first amendment right . . . to maintain 

communication with [the inmate] free of the threat of public exposure;” and that this right 

would be violated by the release of information that identifies those correspondents, 

because such a release would discourage correspondence.  ORD 185.  The information at 

issue in Open Records Decision No. 185 was the identities of individuals who had 

corresponded with inmates, and our office found that “the public’s right to obtain an 

inmate’s correspondence list is not sufficient to overcome the first amendment right of the 

inmate’s correspondents to maintain communication with him free of the threat of public 

exposure.”  ORD 185.  Implicit in this holding is the fact that an individual’s association 

with an inmate may be intimate or embarrassing.  In Open Records Decision Nos. 428 and 

430, our office determined that inmate visitor and mail logs which identify inmates and 

those who choose to visit or correspond with inmates are protected by constitutional privacy 

because people who correspond with inmates have a First Amendment right to do so that 

would be threatened if their names were released.  ORDs 428 and 430.  Further, we 

recognized that inmates had a constitutional right to visit with outsiders and could also be 

threatened if their names were released.  See also ORD 185.  The rights of those individuals 

to anonymity was found to outweigh the public’s interest in this information.  Id.; see ORD 

430 (list of inmate visitors protected by constitutional privacy of both inmate and visitors).  

Accordingly, the TCCO must withhold the information you marked under section 552.101 

of the Government Code in conjunction with the constitutional right to privacy. 

 

 
& Safety Code § 611.004(a)(3); cf. Abbott v. Tex. State Bd of Pharmacy, 391 S.W.3d 253 (Tex. App.—Austin 

2012, no pet.) (MPA does not provide general right of access to medical records from governmental body 

responding to a request for information under the Public Information Act). 
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In summary, the TCCO may withhold the information not subject to section 552.022 of the 

Government Code under section 552.103 of the Government Code.  The TCCO must 

withhold the information we marked under section 552.101 of the Government Code in 

conjunction with section 611.002 of the Health and Safety Code.  The TCCO must withhold 

the information you marked under section 552.101 of the Government Code in conjunction 

with the constitutional right to privacy.  The TCCO must release the remaining 

information.4 

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Pearlie Gault 

Assistant Attorney General 

Open Records Division 

 

PG/be 

 

Ref: ID# 956555 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 

 

 
4 We note the requestor has a right of access to some of the information being released.  See Gov’t Code 

§ 560.002.  Thus, if the TCCO receives another request for the same information from a different requestor, 

the TCCO must again seek a decision from this office. 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued

