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July 7, 2022 

 

 

 

Mr. Juan E. Gonzalez 

Counsel for the City of Weslaco 

Law Offices of Juan E. Gonzalez 

3110 East Business Highway 83 

Weslaco, Texas 78596 

 

OR2022-19508 

 

Dear Mr. Gonzalez: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 957232. 

 

The City of Weslaco (the “city”), which you represent, received a request for a copy of 

certain items listed in a certain subpoena pertaining to a specified cause number.  You claim 

the submitted information is excepted from disclosure under section 552.103 of the 

Government Code.  We have considered the claimed exception and reviewed the submitted 

information. 

 

Initially, we note the submitted information contains a notice, agendas, minutes, and draft 

minutes of public meetings.  Agendas, notices, and minutes of a governmental body’s 

public meetings are specifically made public under provisions of the Open Meetings Act 

(the “OMA”), chapter 551 of the Government Code.  See Gov’t Code §§ 551.022 (minutes 

and tape recordings of open meeting are public records and shall be available for public 

inspection and copying on request to governmental body’s chief administrative officer or 

officer’s designee), .041 (governmental body shall give written notice of date, hour, place, 

and subject of each meeting), .043 (notice of meeting of governmental body must be posted 

in a place readily accessible to general public at least 72 hours before scheduled time of 

meeting).  Additionally, the information at issue includes draft minutes.  We note the 

minutes of a public meeting of a governmental body are public records when entered, are 

public in whatever form they exist, and public access may not be delayed until formal 

approval is obtained.  Open Records Decision No. 225 (1979).  As a general rule, the 
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exceptions to disclosure found in the Act, such as section 552.103 of the Government Code, 

do not apply to information that other statutes make public.  See Open Records Decision 

Nos. 623 at 3 (1994), 525 at 3 (1989).  Accordingly, the city must generally release the 

notice, agendas, minutes, and draft minutes of public meetings we marked pursuant to 

sections 551.022 and 551.041 of the Government Code. 

 

However, we note some of the information at issue may consist of the certified agenda or 

written minutes of a lawfully closed meeting, which we marked.  Section 552.101 of the 

Government Code excepts from public disclosure “information considered to be 

confidential by law, either constitutional, statutory, or by judicial decision.”1  Gov’t Code 

§ 552.101.  This section encompasses information protected by other statutes, such as 

section 551.104 of the Government Code, which provides, in part, “[t]he certified agenda 

or tape of a closed meeting is available for public inspection and copying only under a court 

order issued under Subsection (b)(3).”  Id. § 551.104(c).  Thus, such information cannot be 

released to a member of the public in response to an open records request.  See Attorney 

General Opinion JM-995 at 5-6 (1988) (public disclosure of certified agenda of closed 

meeting may be accomplished only under procedures provided in the OMA).  Section 

551.146 of the OMA makes it a criminal offense to disclose a certified agenda or tape 

recording of a lawfully closed meeting to a member of the public.  See Gov’t Code 

§ 551.146(a)-(b); see also Open Records Decision No. 495 at 4 (1988).  Likewise, this 

office has determined minutes of a closed meeting are confidential. See Open Records 

Decision No. 60 (1974) (closed meeting minutes are confidential under predecessor to 

section 551.104); see also Open Records Decision Nos. 563 (1990) (minutes of properly 

held executive session are confidential under the OMA), 495 (information protected under 

predecessor to section 551.104 cannot be released to member of public in response to open 

records request).  However, other records related to a closed meeting, other than a certified 

agenda or recording, are not made confidential by chapter 551 of the Government Code.  

See Open Records Decision Nos. 605 at 2-3 (1992) (concluding that section 551.074 does 

not authorize a governmental body to withhold its records of the names of applicants for 

public employment who were discussed in an executive session), 485 at 9-10 (1987) 

(investigative report not excepted from disclosure under statutory predecessor to section 

552.101 simply by virtue of its having been considered in executive session); see also 

Attorney General Opinion JM-1071 at 3 (1989) (statutory predecessor to section 551.146 

did not prohibit members of governmental body or other individuals in attendance at 

executive session from making public statements about subject matter of executive 

session); Open Records Decision Nos. 658 at 4 (1998) (statutory confidentiality provision 

must be express, and confidentiality requirement will not be implied from statutory 

structure), 649 at 3 (1996) (language of confidentiality provision controls scope of its 

protection), 478 at 2 (1987) (statutory confidentiality requires express language making 

certain information confidential or stating that information shall not be released to public).  

Accordingly, the city must release the notice, agendas, minutes, and draft minutes of public 

meetings we marked pursuant to sections 551.022 and 551.041 of the Government Code; 

 
1 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but 

ordinarily will not raise other exceptions.  Open Records Decision Nos.  481 (1987), 480 (1987), 470 (1987). 
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however, to the extent the information we marked consists of the certified agenda or written 

minutes of a lawfully closed meeting, the city must withhold this information under section 

552.101 of the Government Code in conjunction with section 551.104 of the Government 

Code. 

 

Next, we note some of the remaining information, which we marked, is subject to section 

552.022 of the Government Code, which provides, in relevant part: 

 

(a) [T]he following categories of information are public information and not 

excepted from required disclosure unless made confidential under this 

chapter or other law: 

 

(1) a completed report, audit, evaluation, or investigation made of, 

for, or by a governmental body, except as provided by Section 

552.108; [and] 

 

  . . . 

 

(3) information in an account, voucher, or contract relating to the 

receipt or expenditure of public or other funds by a governmental 

body[.] 

 

Gov’t Code § 552.022(a)(1), (3).  Some of the remaining information consists of a 

completed report subject to section 552.022(a)(1).  The information subject to section 

552.022(a)(1) must be released unless it is excepted from disclosure under section 552.108 

of the Government Code or is made confidential under the Act or other law.  See id. 

§ 552.022(a)(1).  Additionally, some of the remaining information consists of information 

in an account, contract, or voucher relating to the receipt or expenditure of funds by the city 

that is subject to section 552.022(a)(3).  The information subject to section 552.022(a)(3) 

must be released unless it is made confidential under the Act or other law.  See id. 

§ 552.022(a)(3).  Although you assert the information subject to section 552.022 is 

excepted from disclosure under sections 552.103 of the Government Code, this section is 

discretionary and does not make information confidential under the Act.  See Dallas Area 

Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.—Dallas 1999, no pet.) 

(governmental body may waive section 552.103); Open Records Decision Nos. 665 at 2 

n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 

exceptions).  Therefore, none of the information subject to section 552.022, which we 

marked, may be withheld under section 552.103.  Accordingly, as no other exceptions to 

disclosure are raised, the city must release the information we marked pursuant to sections 

552.022(a)(1) and 552.022(a)(3) of the Government Code.  However, we will consider your 

argument against disclosure of the remaining information, which is not subject to section 

552.022. 

 

Section 552.103 of the Government Code provides, in part, the following: 
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(a) Information is excepted from [required public disclosure] if it is 

information relating to litigation of a civil or criminal nature to which the 

state or a political subdivision is or may be a party or to which an officer or 

employee of the state or a political subdivision, as a consequence of the 

person’s office or employment, is or may be a party. 

 

. . . 

 

(c) Information relating to litigation involving a governmental body or an 

officer or employee of a governmental body is excepted from disclosure 

under Subsection (a) only if the litigation is pending or reasonably 

anticipated on the date that the requestor applies to the officer for public 

information for access to or duplication of the information. 

 

Gov’t Code § 552.103(a), (c).  A governmental body has the burden of providing relevant 

facts and documents to show the section 552.103(a) exception is applicable in a particular 

situation.  The test for meeting this burden is a showing (1) litigation was pending or 

reasonably anticipated on the date the governmental body received the request for 

information, and (2) the information at issue is related to that litigation.  Univ. of Tex. Law 

Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. 

proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st 

Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990).  A governmental 

body must meet both prongs of this test for information to be excepted under section 

552.103(a).  See ORD 551. 

 

You explain the city is currently involved in pending litigation with the requestor.  You 

state, and provide documentation showing, prior to the city’s receipt of the instant request, 

a lawsuit styled Economic Development Corporation of Weslaco, Inc. v. Wadhwani, Cause 

No. C-0295-20-L, was pending in the 464th District Court of Hidalgo County, Texas.  You 

represent the information at issue is related to the pending lawsuit.  Based upon your 

representations and our review of the information at issue, we find litigation was pending 

when the city received the instant request for information, and the information at issue is 

related to the pending litigation for the purposes of section 552.103.  Accordingly, the city 

may withhold the remaining information under section 552.103(a) of the Government 

Code. 

 

Generally, however, once information has been obtained by all parties to the litigation 

through discovery or otherwise, no section 552.103(a) interest exists with respect to that 

information.  Open Records Decision Nos. 349 (1982), 320 (1982).  Thus, information that 

has either been obtained from or provided to the opposing parties in the pending litigation 

is not excepted from disclosure under section 552.103(a), and it must be disclosed.  Further, 

the applicability of section 552.103(a) ends once the litigation has concluded.  See Attorney 

General Opinion MW-575 (1982); see also Open Records Decision No. 350 at 3 (1982). 
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In summary, the city must release the notice, agendas, minutes, and draft minutes of public 

meetings we marked pursuant to sections 551.022 and 551.041 of the Government Code; 

however, to the extent the information we marked consists of the certified agenda or written 

minutes of a lawfully closed meeting, the city must withhold this information under section 

552.101 of the Government Code in conjunction with section 551.104 of the Government 

Code.  The city must release the information we marked pursuant to sections 552.022(a)(1) 

and 552.022(a)(3) of the Government Code.  The city may withhold the remaining 

information under section 552.103(a) of the Government Code. 

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

James M. Graham 

Assistant Attorney General 

Open Records Division 

 

JMG/be 

 

Ref: ID# 957232 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 
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