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June 29, 2022 

 

 

 

 

Ms. Sylvia McClellan 

Assistant City Attorney 

City of Dallas 

1400 Botham Jean Boulevard 

Dallas, Texas 75215 

 

OR2022-18776 

 

Dear Ms. McClellan: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 957320 (Ref. Nos. D035995-110521 and D001846-020722). 

 

The Dallas Police Department (the “department”) received two requests from two different 

requestors for information pertaining to internal affairs incidents for a specified timeframe.  

The department claims some of the submitted information is excepted from disclosure 

under sections 552.101 and 552.136 of the Government Code.1  We have considered the 

exceptions the department claims and reviewed the submitted representative sample of 

information.2   

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101.  Section 552.101 encompasses the confidentiality provisions found in 

chapter 55 of the Code of Criminal Procedure.  Articles 55.01 through 55.05 of the Code 

 
1 We note the department did not comply with section 552.301 of the Government Code in requesting this 

decision.  See Gov’t Code § 552.301(b), (e).  Nonetheless, because sections 552.101 and 552.136 of the 

Government Code can provide a compelling reason to overcome the presumption of openness, we will 

consider its applicability to the submitted information.  See id. §§ 552.007, .302, .352.   

 
2 We assume the “representative sample” of records submitted to this office is truly representative of the 

requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 

letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 

extent that those records contain substantially different types of information than that submitted to this office. 
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of Criminal Procedure provide for the expunction of criminal records in certain limited 

circumstances.  Article 55.03 prescribes the effect of an expunction order and provides: 

 

When the order of expunction is final: 

 

(1) the release, maintenance, dissemination, or use of the expunged records 

and files for any purpose is prohibited; 

 

(2) except as provided in Subdivision (3) of this article, the person arrested 

may deny the occurrence of the arrest and the existence of the expunction 

order; and 

 

(3) the person arrested or any other person, when questioned under oath in 

a criminal proceeding about an arrest for which the records have been 

expunged, may state only that the matter in question has been expunged. 

 

Crim. Proc. Code art. 55.03.  Article 55.04 imposes sanctions for violations of an 

expunction order and provides, in part: 

 

  

Sec. 1. A person who acquires knowledge of an arrest while an officer or employee 

of the state or of any agency or other entity of the state or any political subdivision 

of the state and who knows of an order expunging the records and files relating to 

that arrest commits an offense if he knowingly releases, disseminates, or otherwise 

uses the records or files. 

 

Id. art. 55.04, § 1.  This office has determined records subject to an expunction order are 

not subject to public disclosure under the Act.  See Open Records Decision No. 457 at 2 

(1987) (governmental body prohibited from releasing or disseminating arrest records 

subject to expunction order, as “those records are not subject to public disclosure under the 

[Act]”).  The department states some of the submitted information is subject to expunction 

orders.  However, the department has not submitted copies of the signed expunction orders 

pertaining to the information at issue.  We nevertheless conclude, to the extent any of the 

information at issue is the subject of a signed expunction order, the department must 

withhold any such information under section 552.101 of the Government Code in 

conjunction with article 55.03 of the Code of Criminal Procedure.  To the extent this 

information is not the subject of a signed expunction order, the information may not be 

withheld under section 552.101 of the Government Code on that basis. 

 

Section 552.101 of the Government Code also encompasses the doctrine of common law 

privacy, which protects information that is (1) highly intimate or embarrassing, the 

publication of which would be highly objectionable to a reasonable person, and (2) not of 

legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 

668, 685 (Tex. 1976).  To demonstrate the applicability of common law privacy, both 

prongs of this test must be satisfied.  Id. at 681 82.  Types of information considered 

intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 

Foundation.  Id. at 683.  Further, in Open Records Decision No. 393 (1983), this office 
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concluded information that either identifies or tends to identify a victim of sexual assault 

or other sex related offense must be withheld under common law privacy.  ORD 393 at 2; 

see Open Records Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d at 519 

(Tex. App.—El Paso 1992, writ denied) (identity of witnesses to and victims of sexual 

harassment was highly intimate or embarrassing information and public did not have a 

legitimate interest in such information).  This office has also concluded some kinds of 

medical information are generally highly intimate or embarrassing.  See Open Records 

Decision No. 455 (1987).  Upon review, we find some of the remaining information 

satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation.  

Thus, the department must withhold the information we indicated under section 552.101 of 

the Government Code in conjunction with common-law privacy.   

 

Section 552.136 of the Government Code provides, “Notwithstanding any other provision 

of [the Act], a credit card, debit card, charge card, or access device number that is collected, 

assembled, or maintained by or for a governmental body is confidential.”  Gov’t Code § 

552.136(b); see id. § 552.136(a) (defining “access device”).  The department asserts the 

submitted employee numbers also serve as access device numbers.  We therefore conclude 

the department must withhold all employee identification numbers under section 552.136 

of the Government Code. 

 

In summary, to the extent any of the information at issue is the subject of a signed 

expunction order, the department must withhold any such information under section 

552.101 of the Government Code in conjunction with article 55.03 of the Code of Criminal 

Procedure.  The department must withhold the information we indicated under section 

552.101 of the Government Code in conjunction with common-law privacy.  The 

department must withhold all employee identification numbers under section 552.136 of 

the Government Code.  The department must release the remaining information. 

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Sarah E. Reese 

Attorney 

Open Records Division 

 

SER/jm 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
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Ref: ID# 957320 

 

Enc. Submitted documents 

 

c: 2 Requestors 

 (w/o enclosures) 

 


