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June 23, 2022 

 

 

 

 

Ms. Leah Wingerson 

Counsel for the Wichita Falls Independent School District 

Walsh, Gallegos, Treviño, Kyle & Robinson, P.C. 

P.O. Box 168046 

Irving, Texas 75016-8046 

 

OR2022-17949 

 

Dear Ms. Wingerson: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 953361 (Ref. No. 29997.000.MC.040422). 

 

The Wichita Falls Independent School District (the “district”), which you represent, 

received a request for complaints and corresponding investigations pertaining to a named 

district employee during a stated period of time.  You state the district has redacted 

student-identifying information pursuant to the Family Educational Rights and Privacy Act 

(“FERPA”), section 1232g of title 20 of the United States Code.1  You also state the district 

has released some information to the requestor.  You claim some of the submitted 

information is excepted from disclosure under section 552.101 of the Government Code.  

We have considered the exception you claim and reviewed the submitted information. 

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101.  This section encompasses the doctrine of common-law privacy, which 

protects information that is (1) highly intimate or embarrassing, the publication of which 

 
1 The United States Department of Education Family Policy Compliance Office (the “DOE”) has informed 

this office FERPA does not permit state and local educational authorities to disclose to this office, without 

parental or an adult student’s consent, unredacted, personally identifiable information contained in education 

records for the purpose of our review in the open records ruling process under the Act.  The DOE has 

determined FERPA determinations must be made by the educational authority in possession of the educational 

records.  A copy of this letter may be found on the Office of the Attorney General’s website at 

https://www.texasattorneygeneral.gov/files/og/20060725usdoe.pdf. 
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would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 

the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).  

To demonstrate the applicability of common-law privacy, both prongs of this test must be 

satisfied.  Id. at 681-82.  Types of information considered intimate and embarrassing by the 

Texas Supreme Court are delineated in Industrial Foundation.  Id. at 683.  This office has 

found information that either identifies or tends to identify a victim of sexual assault or 

other sex-related offense must be withheld under common-law privacy.  See Open Records 

Decision Nos. 440 (1986), 393 (1983), 339 (1982).  This office has also held common-law 

privacy protects the identifying information of a juvenile victim of abuse or neglect.  See 

Open Records Decision No. 394 (1983); cf. Fam. Code § 261.201.  However, we note this 

office has also concluded the public has a legitimate interest in information that relates to 

public employees and their conduct in the workplace.  See, e.g., Open Records Decision 

Nos. 562 at 10 (1990) (personnel file information does not involve most intimate aspects 

of human affairs but in fact touches on matters of legitimate public concern), 470 at 4 (1987) 

(job performance does not generally constitute public employee’s private affairs), 444 at 3 

(1986) (public has obvious interest in information concerning qualifications and 

performance of government employees), 405 at 2 (1983) (manner in which public 

employee’s job was performed cannot be said to be of minimal public interest), 392 (1982) 

(reasons for employee’s resignation ordinarily not private). 

 

You assert the information submitted as Exhibit 2 is confidential under common-law 

privacy and the holding in Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, 

writ denied).  In Ellen, the court addressed the applicability of common-law privacy to 

information relating to an investigation of alleged sexual harassment in the workplace.  We 

note the information at issue does not pertain to a sexual harassment investigation in an 

employment context for the purposes of Ellen.  Therefore, the district may not withhold any 

portion of the submitted information under section 552.101 of the Government Code in 

conjunction with common-law privacy and the holding in Ellen.  Nevertheless, we find 

some of the information at issue, which we have marked and indicated, satisfies the standard 

articulated by the Texas Supreme Court in Industrial Foundation.  Accordingly, the district 

must withhold the information we have marked and indicated under section 552.101 of the 

Government Code in conjunction with common-law privacy.  However, we find you have 

failed to demonstrate the remaining information at issue is highly intimate or embarrassing 

and not of legitimate public concern.  Therefore, the district may not withhold any portion 

of the remaining information under section 552.101 of the Government Code in conjunction 

with common-law privacy.  The district must release the remaining information to this 

requestor.2 

 

 
2 We note the requestor has a special right of access to some of the information being released in this instance.  

See Gov’t Code § 552.023(a) (person or person’s authorized representative has special right of access to 

records that contain information relating to the person that are protected from public disclosure by laws 

intended to protect that person’s privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy 

theories not implicated when individuals request information concerning themselves).  Because such 

information is confidential with respect to the general public, if the district receives another request for this 

information from a different requestor, the district must again seek a ruling from this office. 
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This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Blake Brennan 

Assistant Attorney General 

Open Records Division 

 

BBX/jm 

 

Ref: ID# 953361 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued

