ATTORNEY GENERAL OF TEXAS

June 2, 2022

Mr. Nicholas Toulet
Assistant City Attorney
City of Midland

P.O. Box 1152
Midland, Texas 79701

OR2022-15792
Dear Mr. Toulet:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 951558 (Request ID# M036505-030322).

The City of Midland (the “city”) received a request for personnel records for three named
individuals. You state the city has released some information. You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, and 552.117 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we must address the city’s procedural obligations under the Act. Section 552.301
of the Government Code describes the procedural obligations placed on a governmental
body that receives a written request for information it wishes to withhold. Pursuant to
section 552.301(b), the governmental body must ask for the attorney general’s decision and
state the exceptions that apply within ten business days after receiving the request. See
Gov’t Code § 552.301(a), (b). In this instance, you state, and submit documentation
demonstrating, the city received the request for information on March 2, 2022.
Accordingly, the city’s ten-business-day deadline was March 16, 2022. However, you did
not request a ruling from this office until March 23, 2022. See id. § 552.308 (describing
rules for calculating submission dates of documents sent via first class United States mail).
Consequently, we find the city failed to comply with the requirements of section 552.301
in requesting this decision from our office.
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Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released unless there is a
compelling reason to withhold the information from disclosure. See id. § 552.302; Simmons
v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd.
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ). The city claims
sections 552.101, 552.108, and 552.117 of the Government Code for the submitted
information. Because sections 552.101, 552.102, 552.117, 552.130, and 552.137 of the
Government Code can provide compelling reasons to overcome the presumption of
openness, we will consider their applicability to the submitted information.! However, we
find you have failed to establish a compelling reason to address your remaining claimed
exception.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses section 6103(a) of title 26 of the United States
Code. Prior decisions of this office have held section 6103(a) of title 26 of the United States
Code renders federal tax return information confidential. See Attorney General Opinion
H-1274 (1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms); 226
(1979) (W-2 forms). Section 6103(b) defines the term “return information” as “a taxpayer’s
identity, the nature, source, or amount of his income, payments, receipts, deductions,
exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld, deficiencies,
overassessments, or tax payments . . . or any other data, received by, recorded by, prepared
by, furnished to, or collected by the Secretary [of the Treasury] with respect to a return or
with respect to the determination of the existence, or possible existence, of liability . . . for
any tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]” See 26 U.S.C.
8 6103(b)(2)(A). Federal courts have construed the term “return information” expansively
to include any information gathered by the Internal Revenue Service regarding a taxpayer’s
liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748,
754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir. 1993). [As noted above, section
6103(a), as a federal law, preempts any conflicting state provisions, including section
22.082 of the Education Code. See Equal Employment Opportunity Comm’n v. City of
Orange, Texas, 905 F. Supp. at 382 (E.D. Tex. 1995).] Thus, the submitted W-4 forms
constitute tax return information that is confidential under section 6103(a) of title 26 of the
United States Code and must be withheld under section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses section 58.008(b) of the Family
Code, which provides as follows:

Except as provided by Subsection (c), law enforcement records concerning
a child and information concerning a child that are stored by electronic
means or otherwise and from which a record could be generated may not be
disclosed to the public and shall be:

! The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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(1) if maintained on paper or microfilm, kept separate from adult
records;

(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state
or federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id. 8 51.03(a)-(b) (defining “delinquent conduct” and
“conduct indicating a need for supervision” for purposes of title 3 of Family Code). Section
58.008(b) is applicable to records of juvenile conduct that occurred before, on, or after
September 1, 2017. See Act of May 28, 2017, 85th Leg., R.S., ch. 746, § 22. The juvenile
must have been at least ten years old and less than seventeen years of age when the conduct
occurred. See Fam. Code § 51.02(2) (defining “child” for purposes of title 3 of Family
Code). The city asserts some of the remaining information is subject to section 58.008(b).
Upon review, we find the information at issue consists of internal administrative records
that do not constitute juvenile law enforcement records for purposes of section 58.008(b).
Therefore, the city may not withhold any portion of the remaining information under section
552.101 of the Government Code in conjunction with section 58.008(b) of the Family Code.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 261.201(a) of the Family Code, which provides:

(@) [T]he following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working
papers used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Id. § 261.201(a). You assert some of the remaining information relates to reports of alleged
abuse or neglect. See id. 88 101.003(a) (defining “child” for purposes of this section as
person under 18 years of age who is not and has not been married or who has not had the
disabilities of minority removed for general purposes), 261.001(1), (4) (defining “abuse”
and “neglect” for purposes of chapter 261 of the Family Code). However, upon review, we
find the information at issue consists of internal administrative records. Thus, we find you
have not demonstrated the information at issue consists of a report of alleged or suspected
child abuse or neglect, nor does the information reveal the identity of an individual who
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made a report of alleged or suspected child abuse or neglect for purposes of section
261.201(a)(1). Furthermore, we find you have failed to demonstrate this information was
used or developed in an investigation of alleged or suspected child abuse or neglect under
section 261.201(a)(2). Accordingly, the city may not withhold any of the information at
issue under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 411.083 of the Government Code, which pertains to criminal
history record information (“CHRI”). CHRI generated by the National Crime Information
Center (“NCIC”) or by the Texas Crime Information Center is confidential under federal
and state law. CHRI means “information collected about a person by a criminal justice
agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.” Gov’t
Code § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI obtained from the NCIC network or other states. See 28 C.F.R. 8 20.21. The
federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Open Records Decision No. 565 at 7 (1990); see generally Gov’t Code ch. 411
subch. F. Section 411.083 of the Government Code deems confidential CHRI the Texas
Department of Public Safety (“DPS”) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F, or subchapter E-1, of the Government
Code. See Gov’t Code §411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
8 411.089(b)(1). Thus, any CHRI obtained from DPS or any other criminal justice agency
must be withheld under section 552.101 of the Government Code in conjunction with
Government Code chapter 411. We note Federal Bureau of Investigation (“FBI”’) numbers
constitute CHRI generated by the FBI. Upon review, we find the city must withhold the
information we marked and all FBI numbers in the remaining information under section
552.101 of the Government Code in conjunction with section 411.083 of the Government
Code and federal law.

Section 552.101 of the Government Code also encompasses information made confidential
by chapter 611 of the Health and Safety Code. Section 611.002 pertains to mental health
records and provides, in pertinent part, the following:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b). Section 611.001 defines a “professional” as (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, licensed, or certified. Seeid. § 611.001(2). Upon
review, we find some of the remaining information consists of mental health records that
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are subject to chapter 611 of the Health and Safety Code. Accordingly, the city must
withhold the mental health records we marked under section 552.101 of the Government
Code in conjunction with section 611.002 of the Health and Safety Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held section
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Thus, under Texas Comptroller,
section 552.102(a) is applicable to the birth date of an employee of a governmental body in
a record maintained by his or her employer in an employment context. Accordingly, the
city must withhold the information we marked under section 552.102(a) of the Government
Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. 1d. at 683. This office has found information that either identifies or tends to
identify a victim of sexual assault or other sex-related offense must be withheld under
common-law privacy. See Open Records Decision Nos. 440 (1986), 393 (1983), 339
(1982). The Third Court of Appeals has concluded public citizens’ dates of birth are
protected by common-law privacy pursuant to section 552.101. See Paxton v. City of
Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015,
pet. denied) (mem. op.). Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987). This office has also found personal financial information not relating to a
financial transaction between an individual and a governmental body is generally highly
intimate or embarrassing. See Open Records Decision Nos. 523 (1989) (common-law
privacy protects credit reports, financial statements, and other personal financial
information), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). However, we
note this office has found the public has a legitimate interest in information relating to
applicants and employees of governmental bodies and their employment qualifications and
job performance, especially where the applicant was seeking a position in law enforcement.
See Open Records Decision Nos. 562 at 10 (1990), 470 at 4 (public has legitimate interest
in job qualifications and performance of public employees), 455 at 9 (applicant salary
information is of legitimate public interest because it “bears on the applicants’ past
employment record and their suitability for the employment position in question”), 444
(1986), 423 at 2 (1984) (scope of public employee privacy is narrow). This office has also
held common-law privacy protects the identity of a juvenile offender. See Open Records
Decision No. 394 (1983); cf. Fam. Code § 58.008(b). This office has also found common-
law privacy generally protects the identifying information of child victims of abuse or
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neglect. See ORD 394; cf. Fam. Code § 261.201. We also note the date of birth belong to
an individual who has been deidentified is not protected as the deidentified individual’s
privacy interests are, thus, protected.

Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold
the information we marked and all identifiable public citizens’ dates of birth under section
552.101 of the Government Code in conjunction with common-law privacy. However, we
find you have failed to demonstrate the remaining information at issue is highly intimate or
embarrassing not of legitimate public interest. Thus, this information may not be withheld
under section 552.101 in conjunction with common-law privacy.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security
number of a current or honorably retired peace officer, as well as information that reveals
whether the current or honorably retired peace officer has family members, regardless of
whether the current or honorably retired peace officer complies with sections 552.024 and
552.1175 of the Government Code. See Gov’t Code §§ 552.117(a)(2), .003(1-b) (defining
“honorably retired” for purposes of the Act). We note, for purposes of section 552.117,
“family member” means a spouse, minor child, or adult child who resides in the person’s
home. See id. 8 552.117(c) (providing that “family member” has meaning assigned by Fin.
Code 8§ 31.006(d)). Section 552.117(a)(2) applies to peace officers as defined by article
2.12 of the Code of Criminal Procedure. In this instance, we are unable to determine
whether the individuals whose information is at issue are currently licensed or honorably
retired peace officers. Therefore, we must rule conditionally. If the individuals at issue are
currently licensed or honorably retired peace officers, then the city must withhold the
information we marked under section 552.117(a)(2) of the Government Code. Conversely,
if the individuals at issue are not currently licensed or honorably retired peace officers, then
the city may not withhold the information at issue under section 552.117(a)(2). However,
we find the city has failed to demonstrate any of the remaining information is subject to
section 552.117(a)(2) of the Government Code. Therefore, the city may not withhold any
of the remaining information under section 552.117(a)(2) of the Government Code.

If the individuals at issue are not current licensed or honorably retired peace officers, then
the information at issue may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body
who requests this information be kept confidential under section 552.024 of the
Government Code. See id. § 552.117(a)(1). Whether a particular piece of information is
protected by section 552.117(a)(1) must be determined at the time the request for it is made.
See Open Records Decision No. 530 at 5 (1989). Therefore, a governmental body must
withhold information under section 552.117(a)(1) on behalf of a current or former
employee or official only if the individual made a request for confidentiality under section
552.024 prior to the date on which the request for this information was made. Accordingly,
if the individuals whose information are at issue timely requested confidentiality under
section 552.024 of the Government Code, the city must withhold the information we
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marked under section 552.117(a)(1) of the Government Code. Conversely, if the
individuals at issue did not timely request confidentiality under section 552.024, then the
city may not withhold the information at issue under section 552.117(a)(1). However, we
find the city has failed to demonstrate any of the remaining information is subject to section
552.117(a)(1) of the Government Code. Therefore, the city may not withhold any of the
remaining information under section 552.117(a)(1) of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the city must
withhold the motor vehicle record information we marked under section 552.130 of the
Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Id. § 552.137(a)-(c). The
e-mail addresses at issue are not a type specifically excluded by section 552.137(c) of the
Government Code. Accordingly, the city must withhold the e-mail addresses we marked
under section 552.137 of the Government Code, unless the owners of the e-mail addresses
affirmatively consent to their disclosure.

In summary, the city must withhold the submitted W-4 forms under section 552.101 of the
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.
The city must withhold the information we marked and all FBI numbers in the remaining
information under section 552.101 of the Government Code in conjunction with section
411.083 of the Government Code and federal law. The city must withhold the mental health
records we marked under section 552.101 of the Government Code in conjunction with
section 611.002 of the Health and Safety Code. The city must withhold the information we
marked under section 552.102(a) of the Government Code. The city must withhold the
information we marked and all identifiable public citizens’ dates of birth under section
552.101 of the Government Code in conjunction with common-law privacy. If the
individuals at issue are currently licensed or honorably retired peace officers, then the city
must withhold the information we marked under section 552.117(a)(2) of the Government
Code. If the individuals at issue are not current licensed or honorably retired peace officers
and the individuals whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code, the city must withhold the information we
marked under section 552.117(a)(1) of the Government Code. The city must withhold the
motor vehicle record information we marked under section 552.130 of the Government
Code. The city must withhold the e-mail addresses we marked under section 552.137 of
the Government Code, unless the owners of the e-mail addresses affirmatively consent to
their disclosure. The city must release the remaining information.?

2 The information being released contains social security numbers. Section 552.147(b) of the Government
Code authorizes a governmental body to redact a living person’s social security number from public release
without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

D. Michelle Case
Assistant Attorney General
Open Records Division
DMH/jm

Ref:  ID# 951558

Enc. Submitted documents

(o Requestor
(w/o enclosures)
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