ATTORNEY GENERAL OF TEXAS

May 31, 2022

Mr. James E. Byrom

Counsel for the San Jacinto Community College District
Thompson & Horton, L.L.P.

3200 Southwest Freeway, Suite 2000

Houston, Texas 77027-7554

OR2022-15469
Dear Mr. Byrom:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 950877.

The San Jacinto Community College District (the “district’”), which you represent, received
a request for information pertaining to a specified incident. You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, 552.114, and
552.137 of the Government Code.! We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note the United States Department of Education Family Policy Compliance
Office has informed this office the Family Educational Rights and Privacy Act (“FERPA”),
section 1232g of title 20 of the United States Code, does not permit state and local
educational authorities to disclose to this office, without parental or an adult student’s
consent, unredacted, personally identifiable information contained in education records for
the purpose of our review in the open records ruling process under the Act.> Consequently,
state and local educational authorities that receive a request for education records from a

1 We note, although you also raise section 552.026 of the Government Code as an exception to disclosure,
this section is not an exception to public disclosure under the Act. Rather, section 552.026 provides the Act
does not require the release of information contained in education records except in conformity with the
Family Educational Rights and Privacy Act of 1974. See Gov’t Code § 552.026.

2 A copy of this letter may be found on the Office of the Attorney General’s website at

https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-
USDOE-FERPA.pdf.
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member of the public under the Act must not submit education records to this office in
unredacted form, that is, in a form in which “personally identifiable information” is
disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable information™). Because
our office is prohibited from reviewing these education records, we will not address the
applicability of FERPA to any of the submitted records, except to note FERPA is not
applicable to law enforcement records maintained by the district’s police department (the
“department”) that were created by the department for a law enforcement purpose. See
20 U.S.C. §1232g(a)(4)(B)(ii); 34 C.F.R. 88 99.3,99.8. Thus, if the submitted information
was created for and is maintained by the department for a law enforcement purpose, the
submitted information is not subject to FERPA and no portion of the information may be
withheld on that basis. See 20 U.S.C. § 1232g(a)(1)(A). Likewise, we do not address your
argument under section 552.114 of the Government Code. See Gov’t Code §8 552.026
(incorporating FERPA into the Act), 552.114 (excepting from disclosure “student
records”); Open Records Decision No. 539 (1990) (determining the same analysis applies
under section 552.114 of the Government Code and FERPA). However, we will consider
your remaining arguments against disclosure of the submitted information.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. Gov’t Code § 552.108(a)(2). A governmental body claiming section
552.108(a)(2) must demonstrate the information at issue relates to a criminal investigation
that has concluded in a final result other than conviction or deferred adjudication. See id.
88 552.108(a)(2), .301(e)(1)(A). You state the submitted information pertains to a closed
criminal investigation by the department that did not result in a conviction or deferred
adjudication. Therefore, we agree section 552.108(a)(2) is applicable to the submitted
information.

However, we note section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 at 3-4 (1976)
(summarizing types of information deemed public by Houston Chronicle). We note basic
information does not include dates of birth. See ORD 127 at 3-4. Thus, with the exception
of basic information, which must be released, the district may withhold the submitted
information under section 552.108(a)(2) of the Government Code.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

3 As our ruling is dispositive, we need not address the remaining arguments against disclosure of the submitted
information.


https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued

Mr. James E. Byrom - Page 3

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Kimbell Kesling

Assistant Attorney General
Open Records Division
KK/be

Ref:  ID# 950877

o Requestor
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