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May 4, 2022 

 

 

 

Ms. Michele Freeland 

Office of General Counsel 

Texas Department of Public Safety 

Box 4087 

Austin, Texas 78773-0001 

 

OR2022-12756 

 

Dear Ms. Freeland: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 945366 (PIR No. 22-0388). 

 

The Texas Department of Public Safety (the “department”) received a request for 

information pertaining to a specified incident.  Although you take no position as to whether 

the submitted information is excepted under the Act, you state release of the submitted 

information may implicate the interests of the Hardin County Attorney’s Office (the 

“county attorney’s office”).  Accordingly, you state, and provide documentation showing, 

you notified the county attorney’s office of the request for information and of its right to 

submit arguments to this office as to why the submitted information should not be released.  

See Gov’t Code § 552.304 (interested party may submit comments stating why information 

should or should not be released).  We have received comments from the county attorney’s 

office.  We have reviewed the submitted information and the submitted arguments. 

 

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held 

by a law enforcement agency or prosecutor that deals with the detection, investigation, or 

prosecution of crime . . . if . . . release of the information would interfere with the detection, 

investigation, or prosecution of crime[.]”  Gov’t Code § 552.108(a)(1).  A governmental 

body claiming section 552.108(a)(1) must explain how and why the release of the requested 

information would interfere with law enforcement.  See id. §§ 552.108(a)(1), .301(e)(1)(A); 

see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).  Section 552.108 may be invoked by 

the proper custodian of information relating to a pending investigation or prosecution of 

criminal conduct.  See Open Records Decision No. 474 at 4-5 (1987).  Upon review, we 

find the county attorney’s office failed to demonstrate the applicability of section 
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552.108(a)(1) of the Government Code to the submitted information, and the department 

may not be withheld on that basis. 

 

Section 552.103 of the Government Code provides, in relevant part, as follows: 

 

(a)  Information is excepted from [required public disclosure] if it is 

information relating to litigation of a civil or criminal nature to which the 

state or a political subdivision is or may be a party or to which an officer or 

employee of the state or a political subdivision, as a consequence of the 

person’s office or employment, is or may be a party. 

 

. . . 

 

(c)  Information relating to litigation involving a governmental body or an 

officer or employee of a governmental body is excepted from disclosure 

under Subsection (a) only if the litigation is pending or reasonably 

anticipated on the date that the requestor applies to the officer for public 

information for access to or duplication of the information. 

 

Gov’t Code § 552.103(a), (c).  A governmental body has the burden of providing relevant 

facts and documents to show section 552.103(a) is applicable in a particular situation.  The 

test for meeting this burden is a showing that (1) litigation was pending or reasonably 

anticipated on the date the governmental body received the request for information, and 

(2) the information at issue is related to that litigation.  See Univ. of Tex. Law Sch. v. Tex. 

Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. 

Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d 

n.r.e.); Open Records Decision No. 551 at 4 (1990).  A governmental body must meet both 

prongs of this test for information to be excepted under section 552.103(a).  See ORD 551. 

 

To establish litigation is reasonably anticipated, a governmental body must provide this 

office “concrete evidence showing the claim that litigation may ensue is more than mere 

conjecture.”  See Open Records Decision No. 452 at 4 (1986).  Whether litigation is 

reasonably anticipated must be determined on a case-by-case basis.  Id.  Concrete evidence 

to support a claim litigation is reasonably anticipated may include, for example, the 

governmental body’s receipt of a letter containing a specific threat to sue the governmental 

body from an attorney for a potential opposing party.  See Open Records Decision No. 555 

(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 

“realistically contemplated”).  In addition, this office has concluded litigation was 

reasonably anticipated when the potential opposing party hired an attorney who made a 

demand for disputed payments and threatened to sue if the payments were not made 

promptly, or when an individual threatened to sue on several occasions and hired an 

attorney.  See Open Records Decision Nos. 346 (1982), 288 (1981).  In Open Records 

Decision No. 638 (1996), this office stated a governmental body has met its burden of 

showing litigation is reasonably anticipated when it received a notice of claim letter and the 

governmental body represents the notice of claim letter is in compliance with the 

requirements of the Texas Tort Claims Act, Civ. Prac. & Rem. Code, ch. 101, or an 

applicable municipal ordinance.  On the other hand, this office has determined if an 
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individual publicly threatens to bring suit against a governmental body, but does not 

actually take objective steps toward filing suit, litigation is not reasonably anticipated.  See 

Open Records Decision No. 331 (1982).  Further, the fact that a potential opposing party 

has hired an attorney who makes a request for information does not establish litigation is 

reasonably anticipated.  See Open Records Decision No. 361 (1983). 

 

Although the county attorney’s office claims section 552.103 for the submitted information, 

the county attorney’s office has not demonstrated it reasonably anticipated litigation on the 

date the request was received or was a party to any litigation which was pending on the date 

the request was received.  See ORD 331.  Thus, we find the county attorney’s office has 

failed to demonstrate the applicability of section 552.103 to the information at issue.  See 

Gov't Code §§ 552.103(c) (governmental body must demonstrate that litigation was 

pending or reasonably anticipated on or before the date it received request for information), 

.301(e)(1) (requiring governmental body to explain applicability of raised exception).  

Accordingly, the department may not withhold any of the submitted information under 

section 552.103 of the Government Code. 

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101.  This section encompasses section 181.006 of the Health and Safety Code, 

which provides the following: 

 

[F]or a covered entity that is a governmental unit, an individual’s protected 

health information: 

 

(1) includes any information that reflects that an individual received 

health care from the covered entity; and 

 

(2) is not public information and is not subject to disclosure under 

[the Act]. 

 

Health & Safety Code § 181.006.  Section 181.001(b)(2)(A) defines “covered entity” to 

include any person who 

 

(A) for commercial, financial, or professional gain, monetary fees, or dues, 

or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in 

part, and with real or constructive knowledge, in the practice of assembling, 

collecting, analyzing, using, evaluating, storing, or transmitting protected 

health information.  The term includes a business associate, health care 

payer, governmental unit, information or computer management entity, 

school, health researcher, health care facility, clinic, health care provider, or 

person who maintains an Internet site[.] 

 

Id. § 181.001(b)(2)(A).  The county attorney’s office does not inform us it is a covered 

entity for purposes of section 181.006 of the Health and Safety Code.  Thus, we find the 

county attorney’s office has failed to demonstrate any of the submitted information is 

subject to section 181.006 of the Health and Safety Code, and the department may not 
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withhold any of the submitted information under section 552.101 of the Government Code 

on this basis. 

 

Section 552.101 of the Government Code also encompasses information made confidential 

by the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code, which 

governs release of medical records.  See Occ. Code §§ 151.001-168.202.  Section 159.002 

of the MPA provides, in relevant part: 

 

(a) A communication between a physician and a patient, relative to or in 

connection with any professional services as a physician to the patient, is 

confidential and privileged and may not be disclosed except as provided by 

this chapter. 

 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 

by a physician that is created or maintained by a physician is confidential 

and privileged and may not be disclosed except as provided by this chapter. 

 

(c) A person who receives information from a confidential communication 

or record as described by this chapter, other than a person listed in 

Section 159.004 who is acting on the patient’s behalf, may not disclose the 

information except to the extent that disclosure is consistent with the 

authorized purposes for which the information was first obtained. 

 

Id. § 159.002(a)-(c).  Information subject to the MPA includes both medical records and 

information obtained from those medical records.  See id. §§ 159.002, .004.  This office has 

concluded the protection afforded by section 159.002 extends only to records created by 

either a physician or someone under the supervision of a physician.  See Open Records 

Decision Nos. 487 (1987), 370 (1983), 343 (1982).  We have further found when a file is 

created as a result of a hospital stay, all the documents in the file referring to diagnosis and 

treatment constitute physician-patient communications.  Upon review, we find the county 

attorney’s office has not demonstrated any portion of the submitted information consists of 

medical records for purposes of the MPA, and the department may not withhold any of the 

submitted information under section 552.101 on that basis. 

 

Section 552.101 of the Government Code also encompasses information made confidential 

by chapter 611 of the Health and Safety Code.  Section 611.002 provides in pertinent part: 

 

(a) Communications between a patient and a professional, and records of the 

identity, diagnosis, evaluation, or treatment of a patient that are created or 

maintained by a professional, are confidential. 

 

(b) Confidential communications or records may not be disclosed except as 

provided by Section 611.004 or 611.0045. 

 

Health & Safety Code § 611.002(a)-(b).  Section 611.001 defines a “professional” as (1) a 

person authorized to practice medicine, (2) a person licensed or certified by the state to 

diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the 
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patient reasonably believes is authorized, licensed, or certified.  See id. § 611.001(2).  Upon 

review, we find the county attorney’s office has not demonstrated any portion of the 

submitted information consists of a mental health record for purposes of chapter 611 of the 

Health and Safety Code.  Accordingly, the department may not withhold any portion of the 

submitted information under section 552.101 of the Government Code on that basis. 

 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 

privacy, which protects information that is (1) highly intimate or embarrassing, the 

publication of which would be highly objectionable to a reasonable person, and (2) not of 

legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 

668, 685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, both 

prongs of this test must be satisfied.  Id. at 681-82.  Types of information considered highly 

intimate or embarrassing by the Texas Supreme Court are delineated in Industrial 

Foundation.  Id. at 683.  Additionally, this office has concluded some kinds of medical 

information are generally highly intimate or embarrassing.  See Open Records Decision No. 

455 (1987).  We note because the common-law right to privacy is a personal right that 

lapses at death, common-law privacy does not protect information that relates only to a 

deceased individual.  Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 

(Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v. Belo Broadcasting 

Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action for invasion of privacy can be 

maintained only by a living individual whose privacy is invaded” (quoting RESTATEMENT 

(SECOND) OF TORTS § 652I (1977))); Attorney General Opinions JM-229 (1984), H-917 

(1976); Open Records Decision No. 272 at 1 (1981).  Upon review, we find the county 

attorney’s office has not demonstrated the submitted information is highly intimate or 

embarrassing and not of legitimate public concern.  Thus, the submitted information may 

not be withheld under section 552.101 in conjunction with common-law privacy.  The 

county attorney’s office must release the submitted information. 

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Nick Ybarra 

Assistant Attorney General 

Open Records Division 

 

NY/be 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
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Ref: ID# 945366 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 

 


