KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 2, 2022

Mr. Joe R. Zapata
Administration Manager
City of Houston

1200 Travis, 10th Floor
Houston, Texas 77002-6000

OR2022-12491
Dear Mr. Zapata:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 945155 (Ref. No. P025053-020822).

The Houston Police Department (the “department”) received a request for information sent
to or from three named individuals including certain keywords during a stated time period
and information involving a specified topic on a specified date. The department claims the
submitted information is excepted from disclosure under sections 552.101, 552.103, and
552.108 of the Government Code. We have considered the claimed exceptions and
reviewed the submitted representative sample of information.® We also received and
considered comments submitted on behalf of the requestor. See Gov’t Code § 552.304
(interested party may submit comments stating why information should or should not be
released).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§552.101. Section 552.101 encompasses part 23 of title 28 of the Code of Federal
Regulations, which was established to regulate intelligence databases pertaining to certain
criminal activities, such as drug trafficking and extortion, that involve a large number of
participants over a broad geographical area. See 28 C.F.R. § 23.2 (providing background
of part 23). The policy standards of part 23 are applicable to all criminal intelligence
systems operating through support under the Omnibus Crime Control and Safe Streets Act
of 1968, 42 U.S.C. 8 3711, et seq. id. § 23.3(a). For purposes of part 23, a criminal

1 'We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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intelligence system “means the arrangements, equipment, facilities, and procedures used
for the receipt, storage, interagency exchange or dissemination, and analysis of criminal
intelligence information,” and an intelligence project “means the organizational unit which
operates an intelligence system on behalf of and for the benefit of a single agency or the
organization which operates an interjurisdictional intelligence system on behalf of a group
of participating agencies[.]” 1d. 8 23.3(b)(2), (5).

The release of information within these criminal intelligence databases is governed by
section 23.20 of part 23, which provides, in relevant part, as follows:

(e) A project or authorized recipient shall disseminate criminal intelligence
information only where there is a need to know and a right to know the
information in the performance of a law enforcement activity.

(FH(1) Except as noted in paragraph (f)(2) of this section, a project shall
disseminate criminal intelligence information only to law enforcement
authorities who shall agree to follow procedures regarding information
receipt, maintenance, security, and dissemination which are consistent with
these principles.

(2) Paragraph (f)(1) of this section shall not limit the dissemination
of an assessment of criminal intelligence information to a
governmental official or to any other individual, when necessary, to
avoid imminent danger to life or property.

Id. §23.20(e), (f). For purposes of section 23.20, “criminal intelligence information” means
“date which has been evaluated to determine that it: (i) [i]s relevant to the identification of
and the criminal activity engaged in by an individual who or organization which is
reasonably suspected of involvement in criminal activity, and (ii) [m]eets criminal
intelligence system submission criteria[.]” 1d. § 23.3(b)(3). The department states the
information in Exhibit 2 is maintained by the Houston Regional Intelligence Service Center
(the “center”). The department also states the center is a criminal intelligence system
operated pursuant to part 23 of title 28 of the Code of Federal Regulations. The department
further states Exhibit 2 consists of criminal intelligence information. Upon review, we
agree Exhibit 2 constitutes criminal intelligence information subject to section 23.20. Thus,
the information may be released only in accordance with that section. The department
states the requestor is not a member of a law enforcement authority. See id. § 23.20(f)(1).
The department further states it does not believe disclosure to the requestor is necessary to
avoid imminent danger to life or property. Id. 8 23.20(f)(2). Therefore, we conclude the
department must withhold Exhibit 2 under section 552.101 of the Government Code in
conjunction with section 23.20 of title 28 of the Code of Federal Regulations.?

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. See
Gov’t Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded

2 As our ruling is dispositive, we need not address the department’s remaining arguments against disclosure
of this information.
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in a final result other than a conviction or deferred adjudication. See id. § 552.301(¢e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should
apply to information requested). The department states Exhibit 5 pertains to a closed case
that did not result in conviction or deferred adjudication. Based on this representation, we
agree section 552.108(a)(2) is applicable to Exhibit 5.

However, we note section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. 1d. 8§ 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be basic
information). Thus, with the exception of the basic information, the department may
withhold Exhibit 5 under section 552.108(a)(2) of the Government Code.>

Section 552.103 of the Government Code provides, in relevant part:

(@) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body claiming section 552.103 has the
burden of providing relevant facts and documents sufficient to establish the applicability of
section 552.103 to the information it seeks to withhold. To meet this burden, the
governmental body must demonstrate: (1) litigation was pending or reasonably anticipated
on the date of its receipt of the request for information, and (2) the information at issue is
related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479
(Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210
(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.). Both elements of the test must be
met in order for information to be excepted from disclosure under section 552.103. See
Open Records Decision No. 551 at 4 (1990).

The department states, and provides documentation showing, prior to its receipt of the
instant request, a lawsuit styled Guzman v. Live Nation Worldwide, Cause No. 2021-73123,
was filed and is currently pending against the City of Houston in the 11th District Court of
Harris County, Texas. Therefore, we agree litigation was pending on the date the

3 As our ruling is dispositive, we need not address the department’s remaining argument against disclosure of
this information, except to note basic information described in Houston Chronicle is generally not excepted
from public disclosure under section 552.103 of the Government Code. Open Records Decision No. 597
(1991).
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department received the present request for information. The department also states the
information at issue pertains to the substance of the lawsuit claims. Based on these
representations and our review, we find the information at issue is related to the pending
litigation. Accordingly, we conclude the department may withhold Exhibits 3 and 4 under
section 552.103 of the Government Code.

Generally, however, once information has been obtained by all parties to the litigation
though discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information
that has either been obtained from or provided to all parties to the pending litigation is not
excepted from disclosure under section 552.103(a) and must be disclosed. Further, the
applicability of section 552.103(a) ends once the litigation has been concluded. See
Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350
(1982).

In summary, the department must withhold Exhibit 2 under section 552.101 of the
Government Code in conjunction with section 23.20 of title 28 of the Code of Federal
Regulations. With the exception of the basic information, which must be released, the
department may withhold Exhibit 5 under section 552.108(a)(2) of the Government Code.
The department may withhold Exhibits 3 and 4 under section 552.103 of the Government
Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Katie Stallcup

Assistant Attorney General
Open Records Division
AKS/jm

Ref:  I1D# 945155

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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