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April 28, 2022 

 

 

 

 

Mr. Guillermo R. Garcia 

Counsel for the Laredo Independent School District 

Kazen, Meurer & Pérez, L.L.P. 

P.O. Box 6237 

Laredo, Texas 78042-6237 

 

OR2022-12104 

 

Dear Mr. Garcia: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 944419. 

 

The Laredo Independent School District (the “district”), which you represent, received a 

request for information pertaining to a specified internal investigation involving the 

requestor.  You claim the submitted information is excepted from disclosure under sections 

552.101 and 552.103 of the Government Code.  We have considered the exceptions you 

claim and reviewed the submitted information. 

 

The United States Department of Education Family Policy Compliance Office has informed 

this office that the Family Educational Rights and Privacy Act (“FERPA”), section 1232g 

of title 20 of the United States Code, does not permit a state educational agency or 

institution to disclose to this office, without parental or an adult student’s consent, 

unredacted, personally identifiable information contained in education records for the 

purpose of our review in the open records ruling process under the Act.1  Consequently, 

state and local education authorities that receive a request for education records from a 

member of the public under the Act must not submit education records to this office in 

unredacted form, that is, in a form in which “personally identifiable information” is 

disclosed.  See 34 C.F.R. § 99.3 (defining “personally identifiable information”); see also 

 
1 A copy of this letter may be found on the Office of the Attorney General’s website: 

https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-

USDOE-FERPA.pdf. 
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Open Records Decision No. 224 (1979) (student’s handwritten comments protected under 

FERPA because they would make identity of student easily traceable through handwriting, 

style of expression, or particular incidents related in the comments).  In this instance, you 

have submitted education records for our review.  Because our office is prohibited from 

reviewing education records, we will not address the applicability of FERPA to any of the 

submitted records.  Such determinations under FERPA must be made by the educational 

authority in possession of such records.  We will, however, address the applicability of the 

district’s claimed exceptions for the submitted information. 

 

Section 552.103 of the Government Code provides, in relevant part, as follows: 

 

(a)  Information is excepted from [required public disclosure] if it is 

information relating to litigation of a civil or criminal nature to which the 

state or a political subdivision is or may be a party or to which an officer or 

employee of the state or a political subdivision, as a consequence of the 

person’s office or employment, is or may be a party. 

 

. . . 

 

(c)  Information relating to litigation involving a governmental body or an 

officer or employee of a governmental body is excepted from disclosure 

under Subsection (a) only if the litigation is pending or reasonably 

anticipated on the date that the requestor applies to the officer for public 

information for access to or duplication of the information. 

 

Gov’t Code § 552.103(a), (c).  A governmental body has the burden of providing relevant 

facts and documents to show section 552.103(a) is applicable in a particular situation.  The 

test for meeting this burden is a showing that (1) litigation was pending or reasonably 

anticipated on the date the governmental body received the request for information, and 

(2) the information at issue is related to that litigation.  See Univ. of Tex. Law Sch. v. Tex. 

Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. 

Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d 

n.r.e.); Open Records Decision No. 551 at 4 (1990).  A governmental body must meet both 

prongs of this test for information to be excepted under section 552.103(a).  See ORD 551. 

 

To establish litigation is reasonably anticipated, a governmental body must provide this 

office “concrete evidence showing the claim that litigation may ensue is more than mere 

conjecture.”  See Open Records Decision No. 452 at 4 (1986).  Whether litigation is 

reasonably anticipated must be determined on a case-by-case basis.  Id.  Concrete evidence 

to support a claim litigation is reasonably anticipated may include, for example, the 

governmental body’s receipt of a letter containing a specific threat to sue the governmental 

body from an attorney for a potential opposing party.  See Open Records Decision No. 555 

(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be 

“realistically contemplated”).  In addition, this office has concluded litigation was 

reasonably anticipated when the potential opposing party hired an attorney who made a 

demand for disputed payments and threatened to sue if the payments were not made 

promptly, or when an individual threatened to sue on several occasions and hired an 
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attorney.  See Open Records Decision Nos. 346 (1982), 288 (1981).  In Open Records 

Decision No. 638 (1996), this office stated a governmental body has met its burden of 

showing litigation is reasonably anticipated when it received a notice of claim letter and the 

governmental body represents the notice of claim letter is in compliance with the 

requirements of the Texas Tort Claims Act (“TTCA”), Civ. Prac. & Rem. Code, ch. 101, 

or an applicable municipal ordinance.  On the other hand, this office has determined if an 

individual publicly threatens to bring suit against a governmental body, but does not 

actually take objective steps toward filing suit, litigation is not reasonably anticipated.  See 

Open Records Decision No. 331 (1982).  Further, the fact that a potential opposing party 

has hired an attorney who makes a request for information does not establish litigation is 

reasonably anticipated.  See Open Records Decision No. 361 (1983). 

 

You state, and provide documentation showing, after the district received the request, the 

requestor filed a grievance with the district.  However, you have not provided this office 

with evidence the requestor had taken any objective steps toward filing a lawsuit prior to 

the date the district received the request for information.  See Gov’t Code § 552.301(e); 

Open Records Decision No. 331 (1982).  Upon review, therefore, we find you have not 

established litigation was reasonably anticipated on the date the district received the request 

for information.  Therefore, the district may not withhold the submitted information under 

section 552.103 of the Government Code. 

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101.  You raise section 552.101 in conjunction with the common-law 

informer’s privilege, which Texas courts have long recognized.  See Aguilar v. State, 444 

S.W.2d 935, 937 (Tex. Crim. App. 1969).  The informer’s privilege protects from 

disclosure the identities of persons who report activities over which the governmental body 

has criminal or quasi-criminal law-enforcement authority, provided the subject of the 

information does not already know the informer’s identity.  See Open Records Decision 

No. 208 at 1-2 (1978).  The informer’s privilege protects the identities of individuals who 

report violations of statutes to the police or similar law-enforcement agencies, as well as 

those who report violations of statutes with civil or criminal penalties to “administrative 

officials having a duty of inspection or of law enforcement within their particular spheres.”  

Open Records Decision No. 279 at 1-2 (1981) (citing 8 John H. Wigmore, Evidence in 

Trials at Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)).  The report must 

be of a violation of a criminal or civil statute.  See Open Records Decision Nos. 582 at 2 

(1990), 515 at 4 (1988).  However, individuals who provide information in the course of an 

investigation are not informants for the purposes of claiming the informer’s privilege.  The 

privilege excepts the informer’s statement only to the extent necessary to protect that 

informer’s identity. Open Records Decision No. 549 at 5 (1990).  We note the informer’s 

privilege does not apply where the informant’s identity is known to the individual who is 

the subject of the complaint.  See ORD 208 at 1-2.  Upon review, we find you have failed 

to demonstrate any of the submitted information consists of the identifying information of 

an individual who reported a criminal violation to the district for purposes of the informer’s 

privilege.  Accordingly, the district may not withhold the submitted information under 

section 552.101 on that basis. 
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Section 552.101 of the Government Code also encompasses the doctrine of common-law 

privacy.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).  

Under the common-law right of privacy, an individual has a right to be free from the 

publicizing of private affairs in which the public has no legitimate concern.  Id. at 682.  The 

court of appeals has concluded public citizens’ dates of birth are protected by common-law 

privacy pursuant to section 552.101.  Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 

WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).  Thus, the 

district must withhold all public citizens’ dates of birth under section 552.101 of the 

Government Code in conjunction with common-law privacy. 

 

Section 552.117(a)(11) of the Government Code excepts from public disclosure the home 

address, home telephone number, emergency contact information, and social security 

number of a current or former member of the United States Army, Navy, Air Force, or 

Marine Corp, as well as information that reveals whether the individual has family 

members.2  See Gov’t Code § 552.117(a)(11).  Therefore, the district must withhold the 

information we have marked under section 552.117(a)(11) of the Government Code. 

 

In summary, the district must withhold all public citizens’ dates of birth under section 

552.101 of the Government Code in conjunction with common-law privacy.  The district 

must withhold the information we have marked under section 552.117(a)(11) of the 

Government Code.  The district must release the remaining information. 

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Nick Ybarra 

Assistant Attorney General 

Open Records Division 

 

NY/jm 

 

 

 
2 We assume the “representative sample” of records submitted to this office is truly representative of the 

requested records as a whole.  See Open Records Decision Nos. 499 (1988), 497 (1988).  This open records 

letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 

extent those records contain substantially different types of information than that submitted to this office. 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
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Ref: ID# 944419 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 


