KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 18,2022

Ms. Delietrice Henry
Open Records Assistant
City of Plano

P.O. Box 860358

Plano, Texas 75086-0358

OR2022-11198
Dear Ms. Henry:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 940547 (ORR# P019779-012522).

The Plano Police Department (the “department”) received a request for information
pertaining to a specified incident involving a named individual. You claim the submitted
information is excepted from disclosure under sections 552.101 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information. !

Initially, we must address the procedural obligations of the department under the Act.
Section 552.301 of the Government Code describes the procedural obligations placed on a
governmental body that receives a written request for information it wishes to withhold.
Pursuant to section 552.301(b), the governmental body must ask for the attorney general’s
decision and state the exceptions that apply within ten business days after receiving the
request. See Gov’t Code § 552.301(a), (b). Pursuant to section 552.301(e), a governmental
body is required to submit to this office within fifteen business days of receiving an open
records request (1) written comments stating the reasons why the claimed exceptions apply
that would allow the information to be withheld, (2) a copy of the written request for
information, (3) a signed statement or sufficient evidence showing the date the

! We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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governmental body received the written request, and (4) a copy of the specific information
requested or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. Id. § 552.301(e). In this instance, you state, and submit
documentation demonstrating, the department received the request for information on
January 25, 2022. Accordingly, the department was required to provide the information
required by section 552.301(b) by February 8, 2022. Further, the department was required
to provide the information required by section 552.301(e) by February 15, 2022. We note
the envelope in which the department provided the information required by section
552.301(b) and some of the information required by section 552.301(e) was postmarked
February 7, 2022. See id. § 552.308 (describing rules for calculating submission dates of
documents sent via first class United States mail). However, the envelope in which the
department provided the remaining information required by section 552.301(e) was
postmarked March 16, 2022. Therefore, we conclude the department failed to comply with
the procedural requirements mandated by section 552.301(e) in requesting this decision
from our office.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released unless there is a
compelling reason to withhold the information from disclosure. Seeid. § 552.302; Simmons
v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd.
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ). The department claims
section 552.108 of the Government Code for the submitted information. Because sections
552.101 and 552.130 can provide a compelling reason to overcome the presumption of
openness, we will consider the applicability of these sections to the submitted information.>
However, we find you have failed to establish a compelling reason to address your
remaining exception.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial
decision.” Gov’t Code § 552.101. This section encompasses information protected by
other statutes, such as chapter 411 of the Government Code, which makes confidential
criminal history record information (“CHRI”). CHRI generated by the National Crime
Information Center (“NCIC”) or by the Texas Crime Information Center is confidential
under federal and state law. CHRI means “information collected about a person by a
criminal justice agency that consists of identifiable descriptions and notations of arrests,
detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Id. § 411.082(2). Title 28, part 20 of the Code of Federal Regulations
governs the release of CHRI obtained from the NCIC network or other states. See 28 C.F.R.
§ 20.21. The federal regulations allow each state to follow its individual law with respect
to CHRI it generates. Open Records Decision No. 565 at 7 (1990); see generally Gov’t
Code ch. 411 subch. F. Section 411.083 of the Government Code deems confidential CHRI
the Texas Department of Public Safety (“DPS”) maintains, except DPS may disseminate

2 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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this information as provided in chapter 411, subchapter F or subchapter E-1 of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Thus, any CHRI obtained from DPS or any other criminal justice
agency must be withheld under section 552.101 of the Government Code in conjunction
with Government Code chapter 411, subchapter F. We note Federal Bureau of
Investigation (“FBI”’) numbers constitute CHRI generated by the FBI. Upon review, we
find the Federal Bureau of Investigation (“FBI”’) number we have marked constitutes CHRI
generated by the FBI, which the department must withhold under section 552.101 in
conjunction with chapter 411 of the Government Code and federal law.

Section 552.101 of the Government Code also encompasses information made confidential
by section 48.101 of the Human Resources Code, which provides, in pertinent part:

(a) The following information is confidential and not subject to disclosure
under [the Act]:

(1) a report of abuse, neglect, or exploitation made under this
chapter;

(2) the identity of the person making the report; and

(3) except as provided by this section, all files, reports, records,
communications, and working papers used or developed in an
investigation made under this chapter or in providing services as a
result of an investigation.

(b) Confidential information may be disclosed only for a purpose consistent
with this chapter and as provided by the [the Texas Department of Family
and Protective Services (“DFPS™)] or investigating state agency rule and
applicable federal law.

Hum. Res. Code § 48.101(a), (b). Section 48.051 of the Human Resources Code provides
“a person having cause to believe that an elderly person, a person with a disability, or an
individual receiving services from a provider as described by Subchapter F [of chapter 48
of the Human Resources Code] is in the state of abuse, neglect, or exploitation” shall report
certain prescribed information to DFPS or another appropriate state agency. See id.
§ 48.051 (a). The only entities authorized to conduct an investigation under chapter 48 of
the Human Resources Code are DFPS and certain other state agencies, depending on the
circumstances surrounding the incident. See id. §§ 48.151, .152, .252, .301. Thus, reports
made by the department generally are not subject to section 48.101. However, in this
instance, some of the submitted information, which we have marked, is part of an
investigation of abuse or neglect conducted by the Adult Protective Services division
(“APS”) of DFPS and referred to the department for investigation. Thus, because the
legislature expressly made all information used by APS in its investigations under chapter
48 of the Human Resources Code confidential, the information at issue is confidential under
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section 48.101. See id. § 48.101(a)(3). Such information must not be released to the public,
except for a purpose consistent with chapter 48 and as provided by DFPS or investigating
state agency rule or federal law. See id. § 48.101(b). But see id. § 48.101 (c)-(f) (permitting
release of confidential information in certain circumstances). The department does not
indicate, nor does it appear, an exception to confidentiality applies in this instance.
Accordingly, we conclude the department must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 48.101 of the
Human Resources Code.

Section 552.101 of the Government also encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in /ndustrial Foundation. Id. at
683. In Open Records Decision No. 393 (1983), this office concluded information that
either identifies or tends to identify a victim of sexual assault or other sex-related offense
must be withheld under common-law privacy. ORD 393 at 2; see Open Records Decision
No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d at 519 (Tex. App.—El Paso 1992,
writ denied) (identity of witnesses to and victims of sexual harassment was highly intimate
or embarrassing information and public did not have a legitimate interest in such
information). We also note information belonging to an individual who has been de-
identified may not be withheld under common-law privacy as the de-identified individual’s
privacy interests are protected. Additionally, this office has concluded some kinds of
medical information are generally highly intimate or embarrassing. See Open Records
Decision No. 455 (1987). The Third Court of Appeals has concluded public citizens’ dates
of birth are protected by common-law privacy pursuant to section 552.101. See Paxton v.
City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May
22,2015, pet. denied) (mem. op.). Upon review, we find some of the information at issue
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation.
Therefore, the department must withhold the information we marked under section 552.101
of the Government Code in conjunction with common-law privacy.®> However, we find you
have not demonstrated any of the remaining information at issue is highly intimate or
embarrassing and not of legitimate public concern. Thus, the department may not withhold
any portion of the remaining information under section 552.101 in conjunction with
common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the department
must withhold the motor vehicle record information we marked under section 552.130 of
the Government Code.

3 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. ORD 455 at 4. The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (quoting Ramie v. City
of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the remaining
information at issue, we find the department has not demonstrated any portion of the
remaining information falls within the zones of privacy or implicates an individual’s
privacy interests for purposes of constitutional privacy. Therefore, the department may not
withhold any of the remaining information at issue under section 552.101 on the basis of
constitutional privacy.

In summary, the department must withhold the FBI number we have marked under section
552.101 of the Government Code in conjunction with chapter 411 of the Government Code
and federal law. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 48.101 of the Human
Resources Code. The department must withhold the information we marked under section
552.101 of the Government Code in conjunction with common-law privacy. The
department must withhold the motor vehicle record information we marked under section
552.130 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,
Colin Henry
Attorney

Open Records Division

CEH/mo
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