KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 13,2022

Mr. Robert S. Davis

Counsel for the City of Caney City
Flowers Davis, P.L.L.C.

1021 ESE Loop 323, Suite 200
Tyler, Texas 75701

OR2022-10883
Dear Mr. Davis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 939157.

The City of Caney City (the “city”), which you represent, received a request for bank
statements from a specified time period. You claim the submitted information is excepted
from disclosure under sections 552.101, 552.130, 552.136, and 552.139 of the Government
Code.! We have considered the exceptions you claim and reviewed the submitted
information.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.”
Gov’t Code § 552.136(b); see id. § 552.136(a) (defining “access device”). Accordingly,
with the exception of the information we marked for release, the city must withhold the
information you marked, and the additional information we marked, under section 552.136
of the Government Code.> However, we find you have not explained how any of the
remaining information at issue consists of a credit card, debit card, or charge card number,
or is an access device number used to obtain money, goods, services, or any item of value,
or used to initiate the transfer of funds. See id. §§ 552.136(a), .301(e)(1)(A) (governmental

! Although you did not cite to section 552.130 of the Government Code in your brief, we understand you to
raise this exception based on the substance of your argument.

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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body must explain how claimed exception to disclosure applies). Therefore, we find you
have failed to demonstrate the applicability of section 552.136 of the Government Code to
the remaining information you marked, and the city may not withhold it on this ground.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses article 62.005(b) of the Code of Criminal Procedure.
Article 62.051 of the Code of Criminal Procedure requires a sex offender registrant to
provide the following information for the Texas Department of Public Safety sex offender
registration database: the person's full name; date of birth; sex; race; height; weight; eye
color; hair color; social security number; driver’s license number; shoe size; home address;
each alias; home, work, or cellular telephone number; a recent color photograph, or if
possible, an electronic image of the person; a complete set of fingerprints; the type of
offense the person was convicted of; the age of the victim; the date of conviction; the
punishment received; an indication as to whether the person is discharged, paroled, or
released on juvenile probation, community supervision, or mandatory supervision; an
indication of each license, as defined by article 62.005(g), that is held or sought by the
person; an indication as to whether the person is or will be employed, carrying on a
vocation, or a student at a particular public or private institution of higher education in this
state or another state, and the name and address of that institution; the identification of any
online identifier established or used by the person; and any other information required by
the department. See Crim. Proc. Code art. 62.051(c). This information is public
information with the exception of the person’s social security number; driver’s license
number; home, work, or cellular telephone number; the identification of any online
identifier established or used by the person; all information required by the Texas
Department of Public Safety outside of the enumerated categories of information including
any information regarding an employer's name, address, or telephone number; and any
information that would identify the victim of the offense for which the person is subject to
registration. See id. art. 62.005(b). However, upon review, we find article 62.051 is not
applicable to any of the remaining information, and the city may not withhold any of it on
ground.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. We note common-law privacy protects the interests of individuals,
not those of corporate and other business entities. See Open Records Decision Nos. 620
(1993) (corporation has no right to privacy), 192 (1978) (right to privacy is designed
primarily to protect human feelings and sensibilities, rather than property, business, or other
pecuniary interests); see also Rosen v. Matthews Constr. Co., 777 S.W.2d 434 (Tex. App.—
Houston [14th Dist.] 1989) (corporation has no right to privacy (citing United States v.
Morton Salt Co., 338 U.S. 632, 652 (1950))), rev’'d on other grounds, 796 S.W.2d 692 (Tex.
1990). Upon review, we find the city has failed to demonstrate any of the remaining
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information is highly intimate or embarrassing and not of legitimate concern to the public.
Therefore, the city may not withhold any of the remaining information under section
552.101 in conjunction with common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Upon review, we find you have
failed to demonstrate any of the remaining information at issue is subject to section 552.130.
Thus, the city may not withhold any of the remaining information at issue under section
552.130 of the Government Code.

Section 552.139 of the Government Code provides:

(a) Information is excepted from [required public disclosure] if it is
information that relates to computer network security, to restricted
information under Section 2059.055 [of the Government Code], or to the
design, operation, or defense of a computer network.

(b) The following information is confidential:
(1) a computer network vulnerability report; [and]

(2) any other assessment of the extent to which data processing
operations, a computer, a computer program, network, system, or
system interface, or software of a governmental body or of a
contractor of a governmental body is vulnerable to unauthorized
access or harm, including an assessment of the extent to which the
governmental body’s or contractor’s electronically stored
information containing sensitive or critical information is vulnerable
to alteration, damage, erasure, or inappropriate use].]

Gov’t Code § 552.139(a), (b)(1)-(2). Section 2059.055 of the Government Code provides
in pertinent part:

(b) Network security information is confidential under this section if the
information is:

(1) related to passwords, personal identification numbers, access
codes, encryption, or other components of the security system of a
state agency;

(2) collected, assembled, or maintained by or for a governmental
entity to prevent, detect, or investigate criminal activity; or

(3) related to an assessment, made by or for a governmental entity or
maintained by a governmental entity, of the vulnerability of a
network to criminal activity.
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1d. § 2059.055(b). The city asserts the remaining information at issue is confidential under
section 552.139. However, upon review, we find the city has failed to demonstrate the
information at issue relates to computer network security, or to the design, operation, or
defense of a computer network as contemplated by 552.139(a), consists of a network
vulnerability report or assessment as contemplated by section 552.139(b), or relates to
restricted information under 2059.055. Accordingly, section 552.139 is not applicable to
this information, and the city may not withhold any of it on that basis.

In summary, with the exception of the information we marked for release, the city must
withhold the information you marked, and the additional information we marked, under
section 552.136 of the Government Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Emily Kunst

Assistant Attorney General
Open Records Division
EK/mo

Ref: ID# 939157

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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