KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 11, 2022

Ms. Logan Leal

Counsel for the Harris County Sports and Convention Corporation
Husch & Blackwell, L.L.P.

600 Travis Street, Suite 2350

Houston, Texas 7700

OR2022-10605
Dear Ms. Leal:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 938267.

The Harris County Sports and Convention Corporation (the “corporation”), which you
represent, received a request for information prepared for the corporation’s board pertaining
to specified topics and e-mails sent to or from a named individual including specified
keywords during a stated date range.! The corporation claims the submitted information is
excepted from disclosure under sections 552.103 and 552.117 of the Government Code.
Additionally, the corporation states release of the submitted information may implicate the
proprietary interests of ASM Global/SMG (“SMG”). Accordingly, the corporation states,
and provides documentation showing, it notified SMG of the request for information and
of the right to submit arguments to this office as to why the submitted information should
not be released. See Gov’t Code § 552.305(d); see also Open Records Decision No. 542
(1990) (statutory predecessor to section 552.305 permits governmental body to rely on

! The corporation states it sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad
request for information, the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed).
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interested third party to raise and explain applicability of exception in the Act in certain
circumstances). We received comments from SMG. We have reviewed the submitted
arguments and the submitted representative sample of information.?

Initially, SMG argues the submitted information is not subject to the Act. The Act applies
to “public information,” which is defined in section 552.002 of the Government Code as:

(a) [IInformation that is written, produced, collected, assembled, or
maintained under a law or ordinance or in connection with the transaction
of official business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining
the information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Id. § 552.002(a). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and thus is subject to the Act. Id. § 552.002(a)(1);
see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The Act also
encompasses information that a governmental body does not physically possess.
Information that is written, produced, collected, assembled, or maintained by a third party,
including an individual officer or employee of a governmental body in his or her official
capacity, may be subject to disclosure under the Act if a governmental body owns, has a
right of access, or spends or contributes public money for the purpose of writing, producing,
collecting, assembling, or maintaining the information. Gov’t Code § 552.002(a); see
Open Records Decision No. 462 at 4 (1987). Information is “in connection with the

2 We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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transaction of official business” if the information is created by, transmitted to, received
by, or maintained by a person or entity performing official business or a government
function on behalf of a governmental body and the information pertains to official business
of the governmental body. See Gov’t Code § 552.002(a-1). Moreover, section 552.001 of
the Act provides that it is the policy of this state that each person is entitled, unless otherwise
expressly provided by law, at all times to complete information about the affairs of
government and the official acts of public officials and employees. See Gov’t Code
§ 552.001(a).

SMG contends the submitted information is not subject to the Act. However, we note the
submitted information is in the possession of the corporation and the corporation has
submitted the information at issue as responsive to the instant request for information.
Upon review, we find the corporation maintains this information in connection with the
transaction of its official business. Thus, the submitted information constitutes public
information subject to the Act and may only be withheld if an exception to disclosure under
the Act applies.

Next, SMG raises 552.107 of the Government Code. We note section 552.107 protects the
interests of governmental bodies, as distinguished from exceptions that are intended to
protect the interests of third parties. See Open Record Decision No. 676 at 10-11
(attorney-client privilege under section 552.107(1) may be waived) (2002). Therefore,
because the corporation did not raise section 552.107(1), we do not address SMG’s
arguments under this exception.

We note some of the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a)(1) provides for the required public disclosure of “a completed
report, audit, evaluation, or investigation made of, for, or by a governmental body[,]” unless
it is excepted by section 552.108 of the Government Code or “made confidential under [the
Act] or other law [.]” Gov’t Code § 552.022(a)(1). The information at issue consists of
completed reports, which are subject to section 552.022(a)(1) and must be released unless
the information is either excepted under section 552.108 of the Government Code or is
confidential under the Act or other law. Id. Although the corporation asserts this
information is excepted from disclosure under section 552.103 of the Government Code,
this section is discretionary and does not make information confidential under the Act. See
Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 47576 (Tex. App.—
Dallas 1999, no pet.) (governmental body may waive section 552.103); Open Records
Decision No. 542 at 4 (1990) (statutory predecessor to section 552.103 may be waived);
see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 676 at 10-11. Therefore, the corporation may not withhold the information
subject to section 552.022, which we have marked, under section 552.103. However, as
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section 552.110 of the Government Code can make information confidential under the Act,
we will consider SMG’s arguments for the information subject to section 552.022. Further,
we will address the corporation’s arguments under section 552.103 for the remaining
information.

Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body claiming section 552.103 has the
burden of providing relevant facts and documents sufficient to establish the applicability of
section 552.103 to the information it secks to withhold. To meet this burden, the
governmental body must demonstrate: (1) litigation was pending or reasonably anticipated
on the date of its receipt of the request for information, and (2) the information at issue is
related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479
(Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210
(Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.). Both elements of the test must be
met in order for information to be excepted from disclosure under section 552.103. See
Open Records Decision No. 551 at 4 (1990).

The corporation states, and provides documentation showing, prior to its receipt of the
instant request, multiple lawsuits were filed and are currently pending against the
corporation. Therefore, we agree litigation was pending on the date the corporation
received the request for information. The corporation also states the information at issue
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pertains to the substance of the lawsuit claims. Based on these representations and our
review, we find the information at issue is related to the pending litigation. Therefore, the
corporation may withhold the remaining information under section 552.103 of the
Government Code.’

Generally, however, once information has been obtained by all parties to the litigation
though discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information
that has either been obtained from or provided to all parties to the pending litigation is not
excepted from disclosure under section 552.103(a) and must be disclosed. Further, the
applicability of section 552.103(a) ends once the litigation has been concluded. See
Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350
(1982).

Section 552.110(b) of the Government Code states, “information is [excepted from required
disclosure] if it is demonstrated based on specific factual evidence that the information is a
trade secret.” See Gov’t Code § 552.110(b). Section 552.110(a) defines a trade secret as
all forms and types of information if:

(1) the owner of the trade secret has taken reasonable measures under the
circumstances to keep the information secret; and

(2) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable
through proper means by, another person who can obtain economic value
from the disclosure or use of the information.

Id. § 552.110(a). Section 552.110(c) of the Government Code excepts from disclosure
“commercial or financial information for which it is demonstrated based on specific factual
evidence that disclosure would cause substantial competitive harm to the person from
whom the information was obtained[.]” Id. § 552.110(c). SMG argues some of the
remaining information at issue consists of trade secrets and commercial or financial
information subject to section 552.110. Upon review, however, we find SMG has failed to
provide specific factual evidence demonstrating the remaining information at issue is a
trade secret or constitutes commercial or financial information, the release of which would
result in substantial competitive harm. Therefore, the corporation may not withhold any of
the remaining information at issue under section 552.110 of the Government Code.

3 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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In summary, except for the information subject to section 552.022 of the Government Code,
which must be released, the corporation may withhold the submitted information under
section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Katie Stallcup

Assistant Attorney General
Open Records Division
AKS/jxd

Ref: ID# 938267

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Third Party
(w/o enclosures)
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