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April 6, 2022 

 

 

 

Ms. Morgan Day Vaughan 

Counsel for Hale County 

Crenshaw, Dupree & Milam, L.L.P.  

P.O. Box 64479 

Lubbock, Texas 79464-4479 

 

OR2022-10135 

 

Dear Ms. Vaughan: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 940428 (CD&M No. 54037-76868). 

 

The Hale County Sheriff’s Office (the “sheriff’s office”), which you represent, received 

four requests for information pertaining to specified policies and procedures, contracts 

pertaining to medical care for county prisoners, and contracts pertaining to private 

contractors operating county jails.  You state the sheriff’s office has released some 

information.  You claim the submitted information is excepted from disclosure under 

sections 552.101, 552.103, and 552.108 of the Government Code.  We have considered the 

exceptions you claim and reviewed the submitted information. 

 

Section 552.103 of the Government Code provides, in part, the following: 

 

(a) Information is excepted from [required public disclosure] if it is 

information relating to litigation of a civil or criminal nature to which the 

state or a political subdivision is or may be a party or to which an officer or 

employee of the state or a political subdivision, as a consequence of the 

person’s office or employment, is or may be a party. 

 

. . . 

 

(c) Information relating to litigation involving a governmental body or an 
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officer or employee of a governmental body is excepted from disclosure 

under Subsection (a) only if the litigation is pending or reasonably 

anticipated on the date that the requestor applies to the officer for public 

information for access to or duplication of the information. 

 

Gov’t Code § 552.103(a), (c).  A governmental body has the burden of providing relevant 

facts and documents to show the section 552.103(a) exception is applicable in a particular 

situation.  The test for meeting this burden is a showing (1) litigation was pending or 

reasonably anticipated on the date the governmental body received the request for 

information, and (2) the information at issue is related to that litigation.  Univ. of Tex. Law 

Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. 

proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st 

Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990).  A governmental 

body must meet both prongs of this test for information to be excepted under section 

552.103(a).  See ORD 551. 

 

The question of whether litigation is reasonably anticipated must be determined on a 

case-by-case basis.  See Open Records Decision No. 452 at 4 (1986).  To establish litigation 

is reasonably anticipated, the governmental body must furnish concrete evidence that 

litigation involving a specific matter is realistically contemplated and is more than mere 

conjecture.  Id.  Concrete evidence to support a claim that litigation is reasonably 

anticipated may include, for example, the governmental body’s receipt of a letter containing 

a specific threat to sue the governmental body from an attorney for a potential opposing 

party.  Open Records Decision No. 555 (1990); see also ORD 518 at 5 (litigation must be 

“realistically contemplated”).  On the other hand, this office has determined that if an 

individual publicly threatens to bring suit against a governmental body, but does not 

actually take objective steps toward filing suit, litigation is not reasonably anticipated.  

Open Records Decision No. 331 (1982).  Further, the fact that a potential opposing party 

has hired an attorney who makes a request for information does not establish that litigation 

is reasonably anticipated.  Open Records Decision No. 361 (1983).  In the context of 

anticipated litigation in which the governmental body is the prospective plaintiff, the 

concrete evidence must at least reflect that litigation is “reasonably anticipated.”  See ORD 

518 at 5; see also Attorney General Opinion MW-575 (1982) (finding that investigatory 

file may be withheld from disclosure if governmental body attorney determines that it 

should be withheld pursuant to section 552.103 and that litigation is “reasonably likely to 

result”). 

 

Although you raise section 552.103 for the submitted information, we find you have failed 

to demonstrate any party had taken concrete steps toward filing litigation prior to the 

sheriff’s office receipt of the instant requests.  Therefore, we find you failed to establish 

litigation was reasonably anticipated on the date the sheriff’s office received the requests 

for information, and thus, the sheriff’s office may not withhold any of the submitted 

information at issue under section 552.103(a) of the Government Code.   
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Section 552.108(a) of the Government Code excepts from disclosure “[i]nformation held 

by a law enforcement agency or prosecutor that deals with the detection, investigation, or 

prosecution of crime . . . if:  (1) release of the information would interfere with the detection, 

investigation, or prosecution of crime.”  Gov’t Code § 552.108(a)(1).  Generally, a 

governmental body claiming section 552.108(a)(1) must explain how and why the release 

of the requested information would interfere with law enforcement.  See id. 

§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).  

Section 552.108 generally is not applicable to purely administrative records that did not 

result in a criminal investigation or prosecution.  See City of Fort Worth v. Cornyn, 86 

S.W.3d 320 (Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 

(Tex. Civ. App.—El Paso 1992, writ denied) (statutory predecessor not applicable to 

internal investigation that did not result in criminal investigation or prosecution); Open 

Records Decision No. 562 at 10 (1990).  The sheriff’s office states the release of the 

submitted information would interfere with a pending investigation conducted by the Texas 

Rangers.  However, the sheriff’s office has not provided our office with a representation 

from the Texas Rangers, the governmental body with a law enforcement interest, objecting 

to the release of the information at issue.  Therefore, we conclude the sheriff’s office has 

failed to demonstrate the applicability of section 552.108(a)(1) of the Government Code to 

the submitted information, and it may not be withheld on that basis. 

 

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records 

and notations of law enforcement agencies and prosecutors when their release would 

interfere with law enforcement and crime prevention.  Gov’t Code § 552.108(b)(1); see also 

Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706 

(Tex. 1977)).  A governmental body claiming section 552.108(b)(1) must explain how and 

why the release of the requested information would interfere with law enforcement.  See 

Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.  

Section 552.108(b)(1) is intended to protect “information which, if released, would permit 

private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize 

officer safety, and generally undermine police efforts to effectuate the laws of this State.”  

See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.).  

This office has concluded section 552.108(b)(1) excepts from public disclosure information 

relating to the security or operation of a law enforcement agency.  See, e.g., Open Records 

Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with 

law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to 

protect investigative techniques and procedures used in law enforcement), 143 (1976) 

(disclosure of specific operations or specialized equipment directly related to investigation 

or detection of crime may be excepted).  Section 552.108(b)(1) is not applicable, however, 

to generally known policies and procedures.  See, e.g., ORDs 531 at 2-3 (Penal Code 

provisions, common law rules, and constitutional limitations on use of force not protected), 

252 at 3 (governmental body failed to indicate why investigative procedures and techniques 

requested were any different from those commonly known). 

 

You represent some of the information at issue, if released, would interfere with law 

enforcement or prosecution of crime.  You further state release of the information at issue 
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would identify weaknesses within the Hale County Jail and jeopardize law enforcement and 

the safety of other inmates.  Based upon your representations and our review, we agree the 

release of some of the information at issue, which we marked, would interfere with law 

enforcement.  Accordingly, the sheriff’s office may withhold the information we marked 

under section 552.108(b)(1) of the Government Code.1  However, we find you have not 

demonstrated release of any of the remaining information at issue would interfere with law 

enforcement or crime prevention.  Accordingly, the sheriff’s office may not withhold any 

of the remaining information at issue under section 552.108(b)(1) of the Government Code. 

 

Section 552.101 of the Government Code excepts from public disclosure “information 

considered to be confidential by law, either constitutional, statutory, or by judicial 

decision.”  Gov’t Code § 552.101.  This exception encompasses information that is made 

confidential by other statutes.  The sheriff’s office raises section 552.101 in conjunction 

with sections 418.176, 418.177, 418.181, and 418.182 of the Texas Homeland Security Act 

(the “HSA”), chapter 418 of the Government Code.  Sections 418.176 through 418.182 

were added to chapter 418 as part of the HSA.  These provisions make certain information 

related to terrorism confidential.  Section 418.176 of the HSA provides in relevant part: 

 

(a) Information is confidential if the information is collected, assembled, or 

maintained by or for a governmental entity for the purpose of preventing, 

detecting, responding to, or investigating an act of terrorism or related 

criminal activity and: 

 

(1) relates to the staffing requirements of an emergency response 

provider, including a law enforcement agency, a fire-fighting 

agency, or an emergency services agency;  

 

(2) relates to a tactical plan of the provider; or 

 

(3) consists of a list or compilation of pager or telephone numbers, 

including mobile and cellular telephone numbers of the provider. 

 

Id. § 418.176(a).  Section 418.177 provides, 

 

Information is confidential if the information: 

 

(1) is collected, assembled, or maintained by or for a governmental 

entity for the purpose of preventing, detecting, or investigating an 

act of terrorism or related criminal activity; and 

 

(2) relates to an assessment by or for a governmental entity, or an 

assessment that is maintained by a governmental entity, of the risk 

 
1 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 

information. 
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or vulnerability of persons or property, including critical 

infrastructure, to an act of terrorism or related criminal activity. 

 

Id. § 418.177.  Section 418.181 provides, 

 

Those documents or portions of documents in the possession of a 

governmental entity are confidential if they identify the technical details of 

particular vulnerabilities of critical infrastructure to an act of terrorism. 

 

Id. § 418.181.  Section 418.182 provides in part: 

 

(a) Except as provided by Subsections (b) and (c), information, including 

access codes and passwords, in the possession of a governmental entity that 

relates to the specifications, operating procedures, or location of a security 

system used to protect public or private property from an act of terrorism or 

related criminal activity is confidential. 

 

Id. § 418.182(a).  The fact that information may be related to biological toxins or to a 

governmental body’s security concerns does not make such information per se confidential 

under the HSA.  See Open Records Decision No. 649 at 3 (1996) (language of 

confidentiality provision controls scope of its protection).  Furthermore, the mere recitation 

by a governmental body of a statute’s key terms is not sufficient to demonstrate the 

applicability of a claimed provision.  As with any exception to disclosure, a governmental 

body asserting one of the confidentiality provisions of the HSA must adequately explain 

how the responsive records fall within the scope of the claimed provision.  See Gov’t Code 

§ 552.301(e)(1)(A) (governmental body must explain how claimed exception to disclosure 

applies). 

 

You assert some of the remaining information is confidential under sections 418.176, 

418.177, 418.181, and 418.182.  However, upon review, we find you have failed to 

demonstrate the information at issue consists of information that is confidential under 

section 418.176, section 418.177, section 418.178, section 418.181, or section 418.182 of 

the Government Code.  Accordingly, the sheriff’s office may not withhold any of the 

remaining information under section 552.101 of the Government Code in conjunction with 

section 418.176, section 418.177, section 418.178, section 418.181, or section 418.182 of 

the Government Code. 

 

In summary, the sheriff’s office may withhold the information we marked under section 

552.108(b)(1) of the Government Code.  The sheriff’s office must release the remaining 

information.  

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

D. Michelle Case 

Assistant Attorney General 

Open Records Division 

 

DMH/be 

 

Ref: ID# 940428 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 
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