KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 1, 2022

Mr. Zac Hatcher

Assistant District Attorney

Wichita County Criminal District Attorney’s Office
900 Seventh Street

Wichita Falls, Texas 76301-2482

OR2022-09712
Dear Mr. Hatcher:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 936712 (ORR# 02865).

Wichita County (the “county”) received a request for certain voter information pertaining
to a specified election. You claim some of the submitted information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code.! We have
considered the claimed exceptions and reviewed the submitted representative sample of
information.?

Initially, we understand you to contend that complying with the request for information is
unduly burdensome. We note, however, that the administrative inconvenience of providing
public records to a requestor in response to an open records request does not constitute
sufficient grounds for denying such a request. See Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 687 (Tex. 1976). Additionally, we note a governmental body has a

! Although you do not raise section 552.101 of the Government Code in your brief, we understand you to
assert this exception based on your arguments.

2 We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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duty to make a good-faith effort to relate a request for information to information in
existence at the time of the request. See Econ. Opportunities Dev. Corp. v. Bustamante,
562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism’d); see also Open Records
Decision No. 561 at 8-9 (1990). We therefore find county may not refuse to comply with
this request on the basis that doing so would be burdensome.

You assert the information at issue is excepted under section 552.108 of the Government
Code, which provides the following:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
the requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it 1s information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;

(3) it is information relating to a threat against a peace officer or
detention officer collected or disseminated under Section 411.048;
or

(4) it 1s information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or

deferred adjudication; or

(3) the internal record or notation:
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(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)-(b). A governmental body raising section 552.108 must
reasonably explain the applicability of section 552.108. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should
apply to information requested). Although you assert the information at issue is excepted
under section 552.108, you have not specified the subsection of section 552.108 that applies
to the information, nor have you submitted any specific arguments explaining how section
552.108 applies to the information. A governmental body claiming section 552.108(a)(1)
or section 552.108(b)(1) must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. § 552.108(a)(1), (b)(1); Ex parte
Pruitt, 551 S.W.2d 706 (Tex. 1977). You do not inform us the information at issue pertains
to a specific ongoing criminal investigation or prosecution, nor have you explained how its
release would interfere in some way with the detection, investigation, or prosecution of
crime. Thus, you have failed to demonstrate the applicability of subsections 552.108(a)(1)
and (b)(1). A governmental body claiming section 552.108(a)(2) or section 552.108(b)(2)
must demonstrate the requested information relates to a criminal investigation that has
concluded in a final result other than a conviction or deferred adjudication. See Gov’t Code
§ 552.108(a)(2), (b)(2). You have not explained how the information at issue pertains to
any specific investigation that concluded in a final result other than a conviction or deferred
adjudication. Thus, you have failed to demonstrate the applicability of subsections
552.108(a)(2) and (b)(2). Section 552.108(a)(3) is also inapplicable as the information at
issue does not relate to a threat against a police officer. See id. § 552.108(a)(3). Lastly,
you do not assert the information at issue was prepared by an attorney representing the state
or reflects the mental impressions or legal reasoning of an attorney representing the state.
See id. § 552.108(a)(4), (b)(3). Thus, you have failed to demonstrate the applicability of
subsections 552.108(a)(4) and (b)(3). Therefore, the county may not withhold the
information at issue under section 552.108.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial
decision.” Id. § 552.101. Section 552.101 encompasses information made confidential by
judicial decision and the common-law physical safety exception. The Texas Supreme
Court has recognized a common-law physical safety exception to required disclosure. Tex.
Dep’t of Pub. Safety v. Cox Tex. Newspapers, L.P. & Hearst Newspapers, L.L.C., 343
S.W.3d 112, 118 (Tex. 2011). Pursuant to this common-law physical safety exception,
“information may be withheld [from public release] if disclosure would create a substantial
threat of physical harm.” Id. In applying this standard, the court noted “deference must be
afforded” law enforcement experts regarding the probability of harm, but further cautioned,
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“vague assertions of risk will not carry the day.” Id. at 119. Upon review, we find you
have failed to demonstrate release of the information at issue would create a substantial
threat of physical harm. Thus, the county may not withhold the information at issue under
section 552.101 in conjunction with the common-law physical safety exception.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Indus. Found., 540 S.W.2d at 685. Under the common-law right of privacy, an
individual has a right to be free from the publicizing of private affairs in which the public
has no legitimate concern. Id. at 682. The court of appeals has concluded public citizens’
dates of birth are protected by common-law privacy pursuant to section 552.101. See
Paxton v. City of Dallas, No.03-13-00546-CV, 2015 WL 3394061, at *3 (Tex.
App.—Austin May 22, 2015, pet. denied) (mem. op.). Accordingly, the county must
generally withhold the public citizens’ dates of birth under section 552.101 in conjunction
with common-law privacy.

However, we note the requestor seeks, in part, voter registration data for all eligible voters
in the specified election. Pursuant to subchapter A of chapter 18 of the Election Code, the
registrar in each county must prepare for each precinct a certified list of registered voters
in the precinct. See Elec. Code §§ 18.001-.004 (discussing original, supplemental,
registration correction, and revised original lists of registered voters). Each original and
supplemental list of registered voters must contain the voter’s name, date of birth, and
registration number, the voter’s residence address, except as provided by subsections (b)
and (c) or section 18.0051, and the notation required by section 15.111 of the Election Code.
See id. § 18.005(a)(1)-(2), (4); see also id. §§ 18.0051 (discussing substitute addresses in
list of registered voters), 15.111(a) (explaining registrar shall enter certain notation on
registered voter’s list beside voter’s name on suspense list). Section 18.008 of the Election
Code provides, in part, as follows:

(a) The registrar shall furnish a copy of any list prepared under . . .
subchapter [A of chapter 18] to any person requesting it. The copy shall be
furnished without the names of voters whose names appear on a list with the
notation “S”, or a similar notation, if requested in that form.

Id. § 18.008(a). We note information that is specifically made public by statute may not be
withheld under section 552.101 of the Government Code on the basis of common law
privacy. See Collins v. Tex Mall, L.P.,297 S.W.3d 409, 415 (Tex. App.—Fort Worth 2009,
no pet.) (statutory provision controls and preempts common law only when statute directly
conflicts with common law principle); see also Center Point Energy Houston Elec. LLC v.
Harris County Toll Rd. Auth., 436 F.3d 541, 544 (5th Cir. 2006) (common law controls
only where there is no conflicting or controlling statutory law). Accordingly, to the extent
the submitted information consists of voter registration lists subject to section 18.008, the
county may not withhold the dates of birth in the voter registration lists under section
552.101 in conjunction with common-law privacy.
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In summary, the county must withhold the submitted public citizens’ dates of birth under
section 552.101 of the Government Code in conjunction with common-law privacy;
however, pursuant to section 18.008 of the Elections Code, the county may not withhold
the dates of birth to the extent the information consists of voter registration lists subject to
section 18.008. The county must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

James M. Graham
Assistant Attorney General
Open Records Division
IMG/mo

Ref: ID# 936712

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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