KEN PAXTON

ATTORNEY GENERAL OF TEXAS

March 21, 2022

Mr. Robert S. Davis

Counsel for Harrison County
Flowers & Davis, P.L.L.C.
1021 ESE Loop 323, Suite 200
Tyler, Texas 75701

OR2022-08118
Dear Mr. Davis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 935617.

Harrison County (the “county’), which you represent, received a request for information
pertaining to a specified incident and a named individual. You state you have no
information responsive to portions of the request.! You claim the submitted information is
excepted from disclosure under sections 552.101, 552.103, 552.108, 552.111, 552.117,
552.1175,552.1085, and 552.119 of the Government Code. You also state you notified the
Texas Department of Public Safety (“DPS”) of the request for information and of its right
to submit arguments to this office as to why the submitted information should not be
released. See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released). You have provided comments from DPS.
We have considered the submitted arguments and reviewed the submitted representative
sample of information.?

' The Act does not require a governmental body that receives a request for information to create information
that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992),
563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).

2 We assume that the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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Initially, you state the county sought clarification from the requestor for a portion of the
request for information. See Gov’t Code § 552.222 (providing that if request for
information is unclear, governmental body may ask requestor to clarify request); see also
City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear
or over-broad request for public information, the ten-day period to request an attorney
general ruling is measured from the date the request is clarified or narrowed). You indicate
the county has not received a response from the requestor for this portion of the request.
Thus, for the portion of the request for which you have sought but not received clarification,
we find the county is not required to release information in response to this portion of the
request. However, if the requestor clarifies this portion of the request for information, the
county must seek a ruling from this office before withholding any responsive information
from the requestor. See Gov’t Code 552.222; City of Dallas, 304 S.W.3d at 387. We note
a governmental body has a duty to make a good-faith effort to relate a request for
information to information the governmental body holds. Open Records Decision No. 561
(1990).

Next, we note Exhibit K consists of a custodial death report. Article 49.18(b) of the Code
of Criminal Procedure provides that, with the exception of any portion of the custodial death
report the Office of the Attorney General (the “OAG”) determines is privileged, the OAG
shall make the report public. See Crim. Proc. Code art. 49.18(b). Although the county
claims the submitted custodial report is excepted from disclosure under sections 552.103
and 552.108 of the Government Code, the exceptions to disclosure found in the Act do not
generally apply to information that other statutes make public. See Open Records Decision
Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the county must release Exhibit K
pursuant to article 49.18(b) of the Code of Criminal Procedure.

Next, we note the remaining information is subject to section 552.022 of the Government
Code. Section 552.022 provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). The remaining information consists of a completed
investigation that is subject to section 552.022(a)(1). The county must release the
remaining information pursuant to section 552.022(a)(1) unless it is excepted from
disclosure under section 552.108 of the Government Code or is made confidential under
the Act or other law. See id. The county seeks to withhold the remaining information under
sections 552.103 and 552.111 of the Government Code. However, sections 552.103 and
552.111 are discretionary in nature and do not make information confidential under the Act.
See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.—Dallas 1999, no pet.) (governmental body may waive Gov’t Code § 552.103); see
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also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally),
663 at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987) (governmental body
may waive statutory predecessor to section 552.111 deliberative process). Therefore, the
county may not withhold the remaining information under sections 552.103 and 552.111 of
the Government Code. However, we will consider your argument to withhold this
information under section 552.108 of the Government Code. See Gov’t Code
§ 552.022(a)(1). Additionally, because sections 552.101, 552.1085, 552.117, 552.1175,
and 552.119 of the Government Code can make information confidential under the Act, we
will consider your arguments under these sections for the remaining information.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. Gov’t
Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. Seeid. § 552.301(e)(1)(A);
Open Records Decision No. 434 (1986). Section 552.108 may be invoked by any proper
custodian of information relating to a pending investigation or prosecution of criminal
conduct. See Open Records Decision No. 474 at 4-5 (1987). Where a governmental body
has custody of information related to a concluded criminal case of a law enforcement
agency, the custodian of the records may withhold the information if it provides this office
with a demonstration that the information is related to a criminal case that has reached a
conclusion other than a conviction or a deferred adjudication and a representation from the
law enforcement agency that it wishes to have the information withheld. You state, and
provide documentation showing, DPS asserts the remaining information pertains to a
criminal investigation that did not result in conviction or deferred adjudication and seeks to
withhold the information at issue. Based on this representation, we agree section
552.108(a)(2) is applicable to the remaining information.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic information held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 (1976)
(summarizing types of information considered to be basic information). Accordingly, with
the exception of basic information, which must be released, the county may withhold the
remaining information under section 552.108(a)(2) of the Government Code on behalf of
DPS.?

In summary, the county must release Exhibit K pursuant to article 49.18(b) of the Code of
Criminal Procedure. With the exception of basic information, which must be released, the
county may withhold the remaining information under section 552.108(a)(2) of the
Government Code on behalf of DPS.

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information. Further, as we are able to make this determination, we do not address the applicability of section
1701.661(a) of the Occupations Code to the submitted video recordings. See generally Occ. Code
§ 1701.661(a), ().
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Meredith L. Coffman
Assistant Attorney General
Open Records Division
MLC/ba

Ref: ID# 935617

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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