ATTORNEY GENERAL OF TEXAS

March 16, 2022

Mr. David Iglesias
Counsel for Leon County
Iglesias Law Firm

605 Chase Drive, Suite 8
Tyler, Texas 75701

OR2022-07752
Dear Mr. Iglesias:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 936144.

Leon County (the “county”), which you represent, received a request for information
regarding the custodial death of a named individual. You state you have released some
information. You claim some of the submitted information is subject to previous rulings
from our office. You also claim the submitted information is excepted from disclosure
under sections 552.101, 552.103, and 552.108 of the Government Code. We have
considered the submitted arguments and reviewed the submitted information.

You state some of the submitted information was the subject of previous requests for
information, as a result of which this office issued Open Records Letter Nos. 2021-09725
(2021) and 2021-18438 (2021). In Open Records Letter No. 2021-09725, we determined
that, with the exception of the basic information and the court-filed documents, which must
be released, the county may withhold the submitted information under section
552.108(a)(1) of the Government Code. In Open Records Letter No. 2021-18438, we
determined that the county may continue to rely on Open Records Letter No. 2021-09725
as a previous determination and withhold or release the information at issue in accordance
with that ruling. You now seek to withhold some of the information previously released
under these rulings under section 552.108 of the Government Code. We note section
552.007 of the Government Code provides that, if a governmental body voluntarily releases
information to any member of the public, the governmental body may not withhold such
information from further disclosure unless its public release is expressly prohibited by law
or the information is confidential under law. See Gov’t Code § 552.007; Open Records
Decision No. 518 at 3 (1989); see also Open Records Decision No. 400 (1983)
(governmental body may waive right to claim permissive exceptions to disclosure under
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the Act, but it may not disclose information made confidential by law). Therefore, pursuant
to section 552.007, the county may not now withhold any previously released information
unless its release is expressly prohibited by law. Because section 552.108 does not prohibit
the release of information or make information confidential, the county may not now
withhold any previously released information under this exception. See Open Records
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999)
(waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov’t Code
§ 552.108 subject to waiver). Nonetheless, you state the law, facts, or circumstances on
which the prior rulings were based have not changed. Accordingly, to the extent the
submitted information is identical to the information previously requested and ruled upon
by this office, the county must continue to rely on Open Records Letter Nos. 2021-09725
and 2021-18438 as previous determinations and withhold or release the identical
information in accordance with those rulings.! See Open Records Decision No. 673 (2001)
(so long as law, facts, and circumstances on which prior ruling was based have not changed,
first type of previous determination exists where requested information is precisely same
information as was addressed in a prior attorney general ruling, ruling is addressed to same
governmental body, and ruling concludes that information is or is not excepted from
disclosure). We will also consider the exceptions you raise for the information not subject
to the previous rulings.

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) is applicable in a particular situation. The
test for meeting this burden is a showing that (1) litigation was pending or reasonably
anticipated on the date the governmental body received the request for information, and
(2) the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551.

! As we are able to make this determination, we need not address your remaining arguments against disclosure
of this information.
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To establish litigation is reasonably anticipated, a governmental body must provide this
office with “concrete evidence showing that the claim that litigation may ensue is more
than mere conjecture.” See Open Records Decision No. 452 at 4 (1986). Concrete evidence
to support a claim that litigation is reasonably anticipated may include, for example, the
governmental body’s receipt of a letter, prior to its receipt of a request for information,
containing a specific threat to sue the governmental body from an attorney for a potential
opposing party. Open Records Decision No. 555 (1990); see ORD 518 at 5 (litigation must
be “realistically contemplated”). On the other hand, this office has determined that if an
individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation is not reasonably anticipated.
Open Records Decision No. 331 (1982). Further, the fact that a potential opposing party
has hired an attorney who makes a request for information does not establish that litigation
is reasonably anticipated. Open Records Decision No. 361 (1983). Whether litigation is
reasonably anticipated must be determined on a case-by-case basis. ORD 452 at 4.

The county states it objects to the release of the information at issue under section
552.103(a). The county asserts it anticipated litigation prior to the date it received the
instant request. Based on the county’s representations and our review of the information at
issue, we find, based on the totality of the circumstances, the county reasonably anticipated
litigation when it received the request for information. We also find the county has
established the information at issue is related to the anticipated litigation for purposes of
section 552.103(a). Therefore, the county may generally withhold Exhibits V and W under
section 552.103 of the Government Code.

However, we note information normally found on the front page of an offense or incident
report is generally considered public. See Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976); Open Records Decision No. 127 at 3-4 (1976)
(summarizing types of information deemed public by Houston Chronicle). This office has
determined section 552.103 does not except from release basic information about a crime.
See Open Records Decision No. 362 at 2 (1983). Thus, with the exception of basic
information, which must be released, the county may withhold Exhibits V and W under
section 552.103 of the Government Code.>

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information
that has either been obtained from or provided to all parties to the anticipated litigation is
not excepted from disclosure under section 552.103(a) and must be disclosed. Further, the
applicability of section 552.103(a) ends once the litigation has been concluded. See
Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350
(1982).

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. However, the
right to privacy is a personal right that lapses at death and the common-law right to privacy
does not encompass information that relates only to a deceased individual. Moore v.
Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana
1979, writ ref’d n.r.e.); see also Justice v. Belo Broadcasting Corp., 472 F.Supp. 145, 147
(N.D. Tex. 1979) (“action for invasion of privacy can be maintained only by a living
individual whose privacy is invaded” (quoting RESTATEMENT (SECOND) OF TORTS § 6521
(1977))); Attorney General Opinions JM-229 (1984) (“the right of privacy lapses upon
death”), H-917 (1976) (“We are . . . of the opinion that the Texas courts would follow the
almost uniform of other jurisdictions that the right of privacy lapses upon death.”); Open
Records Decision No. 272 (1981) (“the right of privacy is personal and lapses upon death”).
Thus, information pertaining solely to a deceased individual may not be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy. Upon
review, we find the county failed to demonstrate the basic information is highly intimate or
embarrassing and of no legitimate public interest. Thus, the county may not withhold any
portion of the basic information under section 552.101 in conjunction with common-law
privacy.

You also raise section 552.101 in conjunction with the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”) for the basic information. At the direction of
Congress, the Secretary of Health and Human Services (“HHS”) promulgated regulations
setting privacy standards for medical records, which HHS issued as the Federal Standards
for Privacy of Individually Identifiable Health Information. See HIPAA, 42 U.S.C.
§ 1320d-2 (historical and statutory notes); Standards for Privacy of Individually Identifiable
Health Information, 45 C.F.R. pts. 160, 164 (“Privacy Rule”); see also Attorney General
Opinion JC-0508 at 2 (2002). These standards govern the releasability of protected health
information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards,
generally a covered entity may not use or disclose protected health information, except as
provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted section 164.512 of title 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to
the extent such use or disclosure is required by law and the use or disclosure complies with
and is limited to the relevant requirements of such law. See id. § 164.512(a)(1). We further
noted the Act “is a mandate in Texas law that compels Texas governmental bodies to
disclose information to the public.” See ORD 681 at 8; see also Gov’t Code §§ 552.002,
.003,.021. We therefore held the disclosures under the Act come within section 164.512(a).
Consequently, the Privacy Rule does not make information confidential for the purpose of
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section 552.101 of the Government Code. See Abbott v Tex. Dep’t of Mental Health &
Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.); ORD 681 at 9;
see also Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality
requires express language making information confidential). Because the Privacy Rule
does not make confidential information that is subject to disclosure under the Act, the
county may not withhold any portion of the basic information under section 552.101 of the
Government Code in conjunction with HIPAA.

Section 552.101 of the Government Code also encompasses section 411.083 of the
Government Code which pertains to criminal history record information (“CHRI”). CHRI
generated by the National Crime Information Center (“NCIC”) or by the Texas Crime
Information Center is confidential under federal and state law. CHRI means “information
collected about a person by a criminal justice agency that consists of identifiable
descriptions and notations of arrests, detentions, indictments, informations, and other
formal criminal charges and their dispositions.” Gov’t Code § 411.082(2). Title 28, part
20 of the Code of Federal Regulations governs the release of CHRI obtained from the NCIC
network or other states. See 28 C.F.R. § 20.21. The federal regulations allow each state to
follow its individual law with respect to CHRI it generates. Open Records Decision No.
565 at 7 (1990); see generally Gov’t Code ch. 411 subch. F. Section 411.083 of the
Government Code deems confidential CHRI the Texas Department of Public Safety
(“DPS”) maintains, except DPS may disseminate this information as provided in chapter
411, subchapter F or subchapter E-1 of the Government Code. See Gov’t Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. /d. § 411.089(b)(1). Thus, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. Upon
review, we find you have failed to demonstrate how the basic information consists of
confidential CHRI. Therefore, the county may not withhold any portion of the basic
information under section 552.101 on this basis.

In summary, to the extent the submitted information is identical to the information
previously requested and ruled upon by this office, the county must continue to rely on
Open Records Letter Nos. 2021-09725 and 2021-18438 as previous determinations and
withhold or release the identical information in accordance with those rulings. With the
exception of basic information, which must be released, the county may withhold Exhibits
V and W under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Colin Henry

Attorney

Open Records Division
CEH/jxd

Ref: ID# 936144

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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