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March 10, 2022 
 
 
 
Ms. Amanda M. Bigbee 
General Counsel 
Keller Independent School District 
350 Keller Parkway 
Keller, Texas 76248 
 

OR2022-07310 
 
Dear Ms. Bigbee: 
 
You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 
was assigned ID# 930242 (PIR0001924, PIR0001931, and PIR0001939). 
 
The Keller Independent School District (the “district”) received three requests from 
different requestors for information pertaining to the challenges of eight specified books.  
You state the district will release some of the requested information.  You state some of the 
submitted information has been redacted pursuant to the Family Educational Rights and 
Privacy Act (“FERPA”), section 1232g of title 20 of the United States Code.1  You claim 
the submitted information is excepted from disclosure under sections 552.101, 552.103, 
and 552.107 of the Government Code.2  We have considered the exceptions you claim and 
reviewed the submitted information. We have also received and considered comments from 

 
1 The United States Department of Education Family Policy Compliance Office (the “DOE”) has informed 
this office that FERPA does not permit state and local educational authorities to disclose to this office, without 
parental consent, unredacted, personally identifiable information contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has determined FERPA 
determinations must be made by the educational authority in possession of the education records.  We have 
posted a copy of the letter from the DOE to this office on the Attorney General’s website: 
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-
USDOE-FERPA.pdf 

2 We note that although you raise section 552.108 of the Government Code, you make no arguments to 
support this exception.  Therefore, we assume you have withdrawn your claim section 552.108 applies to the 
submitted information.  See Gov’t Code §§ 552.301, .302. 
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two of the requestors.  See Gov’t Code § 552.304 (interested party may submit comments 
stating why information should or should not be released). 
 
Initially, we must address the district’s obligations under the Act.  Pursuant to section 
552.301(e), a governmental body is required to submit to this office within fifteen business 
days of receiving an open records request (1) written comments stating the reasons why the 
claimed exceptions apply that would allow the information to be withheld, (2) a copy of the 
written request for information, (3) a signed statement or sufficient evidence showing the 
date the governmental body received the written request, and (4) a copy of the specific 
information requested or representative samples, labeled to indicate which exceptions apply 
to which parts of the documents.  Id. § 552.301(e).  The district received the first request 
for information after business hours on November 16, 2021.  Thus, the district is deemed 
to have received the first request on November 17, 2021.  The district received the second 
request on November 30, 2021, and the third request on December 3, 2021.  You inform us 
the district was closed from November 22, 2021, through November 26, 2021, and 
December 20, 2021, through December 31, 2021.  This office does not count the date the 
request was received or holidays for the purpose of calculating a governmental body's 
deadlines under the Act. Thus, the district’s fifteen-business-day deadlines were December 
15, 2021, for the first request, January 4, 2022, for the second request, and January 7, 2022, 
for the third request.  However, the district did not provide written comments stating the 
reasons why section 552.103 of the Government Code applies until January 27, 2022.  See 
id. § 552.309(a) (requirement to submit information within specified time period under the 
Act is met in timely fashion if it is submitted through attorney general’s designated 
electronic filing system within that period).  Consequently, we find the district failed to 
comply with the requirements of section 552.301(e) in requesting a decision with respect 
to section 552.103. 
 
Pursuant to section 552.302 of the Government Code, a governmental body’s failure to 
comply with the procedural requirements of section 552.301 results in the legal 
presumption that the requested information is public and must be released unless there is a 
compelling reason to withhold the information from disclosure.  See id. § 552.302; Simmons 
v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. 
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ).  We find the district 
has failed to establish a compelling reason to address its claim under section 552.103. 
 
Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 
Code § 552.101.  This section encompasses the holding of the Texas Supreme Court in In 
re Bay Area Citizens Against Lawsuit Abuse, 982 S.W.2d 371 (Tex. 1998).  In that decision, 
the Texas Supreme Court determined that the First Amendment right to freedom of 
association could protect an advocacy organization’s list of contributors from compelled 
disclosure through a discovery request in pending litigation.  In reaching this conclusion, 
the court stated: 
 

Freedom of association for the purpose of advancing ideas and airing 
grievances is a fundamental liberty guaranteed by the First Amendment.  
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NAACP v. Alabama, 357 U.S. 449, 460 (1958).  Compelled disclosure of the 
identities of an organization’s members or contributors may have a chilling 
effect on the organization’s contributors as well as on the organization’s own 
activity.  See Buckley v Valeo, 424 U.S. 1, 66-68 (1976).  For this reason, 
the First Amendment requires that a compelling state interest be shown 
before a court may order disclosure of membership in an organization 
engaged in the advocacy of particular beliefs.  Tilion v. Moye, 869 S.W.2d 
955, 956 (Tex. 1994) (citing NAACP, 357 U.S. at 462-63).  “[I]t is 
immaterial whether the beliefs sought to be advanced by association pertain 
to political, economic, religious or cultural matters, and state action which 
may have the effect of curtailing the freedom to associate is subject to the 
closest scrutiny.”  Id. (quoting NAACP, 357 U.S. at 460-61). 
 

In re Bay Area Citizens, 982 S.W. 2d at 375-76 (footnote omitted).  The court held that the 
party resisting disclosure bears the initial burden of making a prima facie showing that 
disclosure will burden First Amendment rights but noted that “the burden must be light.”  
Id. at 376.  Quoting the United State Supreme Court’s decision in Buckley, the Texas court 
determined that the party resisting disclosure must show “a reasonable probability that the 
compelled disclosure of a party’s contributors’ names will subject them to threats, 
harassment, or reprisals from either Government officials or private parties.”  Id. (quoting 
Buckley, 424 U.S. at 74).  Such proof may include “specific evidence of past or present 
harassment of members due to their associational ties, or of harassment directed against the 
organization itself.”  Id. 
 
The district states some of the information at issue reveals the identities of individuals who 
volunteered to serve on committees reviewing challenges of specified books. The district 
asserts release of the information at issue would subject the individuals at issue to 
harassment and “and violate the First Amendment privacy rights of individuals 
volunteering their time in this important work.”  Upon review of the district’s arguments, 
the totality of the circumstances, and the information at issue, we find the district must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with the First Amendment right to freedom of association pursuant to the 
holding in Bay Area Citizens.  However, we find the district has failed to demonstrate the 
applicability of the First Amendment right to freedom of association with respect to the 
remaining information at issue.  Accordingly, we conclude the district may not withhold 
any portion of the remaining information under section 552.101 of the Government Code 
on this basis.   
 
Section 552.107(1) of the Government Code protects information subject to the 
attorney-client privilege.  See Gov’t Code § 552.107(1).  When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue.  
Open Records Decision No. 676 at 6-7 (2002).  First, a governmental body must 
demonstrate that the information constitutes or documents a communication.  Id. at 7.  
Second, the communication must have been made “to facilitate the rendition of professional 
legal services” to the client governmental body.  TEX. R. EVID. 503(b)(1).  The privilege 
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does not apply when an attorney or representative is involved in some capacity other than 
that of providing or facilitating professional legal services to the client governmental body.  
In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. 
proceeding) (attorney-client privilege does not apply if attorney acting in a capacity other 
than that of attorney).  Governmental attorneys often act in capacities other than that of 
professional legal counsel, such as administrators, investigators, or managers.  Thus, the 
mere fact that a communication involves an attorney for the government does not 
demonstrate this element.  Third, the privilege applies only to communications between or 
among clients, client representatives, lawyers, and lawyer representatives.  TEX. R. EVID. 
503(b)(1).  Thus, a governmental body must inform this office of the identities and 
capacities of the individuals to whom each communication at issue has been made.  Lastly, 
the attorney-client privilege applies only to a confidential communication, id., meaning it 
was “not intended to be disclosed to third persons other than those: (A) to whom disclosure 
is made to further the rendition of professional legal services to the client; or (B) reasonably 
necessary to transmit the communication.”  Id. 503(a)(5).  Whether a communication meets 
this definition depends on the intent of the parties involved at the time the information was 
communicated.  Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, orig. 
proceeding).  Moreover, because the client may elect to waive the privilege at any time, a 
governmental body must explain that the confidentiality of a communication has been 
maintained.  Section 552.107(1) generally excepts an entire communication that is 
demonstrated to be protected by the attorney-client privilege unless otherwise waived by 
the governmental body.  See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein). 
 
You state the information you have marked constitutes communications between an 
attorney for the district and district employee and officials that were made for the purpose 
of facilitating the rendition of professional legal services to the district.  You also state the 
communications were intended to be confidential and have remained confidential.  Based 
on your representations and our review, we find the district may withhold the information 
you have marked under section 552.107(1) of the Government Code.   
 
In summary, the district must withhold the information we have marked under section 
552.101 of the Government Code in conjunction with the First Amendment right to freedom 
of association pursuant to the holding in Bay Area Citizens.  The district may withhold the 
information you have marked under section 552.107(1) of the Government Code.  The 
district must release the remaining information. 
 
 
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
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Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Jennifer Copeland 
Assistant Attorney General 
Open Records Division 
 
JC/ba 
 
Ref: ID# 930242 
 
Enc. Submitted documents 
 
c: Requestors 
 (w/o enclosures) 
 


