KEN PAXTON

ATTORNEY GENERAL OF TEXAS

March 8, 2022

Mr. Andrew Hagen

City Attorney

City of Big Spring

310 Nolan Street

Big Spring, Texas 79720-2657

OR2022-06895
Dear Mr. Hagen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 933509 (PIR 071-2021).

The City of Big Spring (the “city”) received a request for all internal affairs investigations
and findings regarding a named police officer. You claim the submitted information is
excepted from disclosure under sections 552.101, 552.107, 552.111, 552.117, and 552.136
of the Government Code.! We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note the submitted information contains peace officers’ Texas Commission on
Law Enforcement (“TCOLE”) identification numbers. Section 552.002(a) of the
Government Code defines “public information” as information that is written, produced,
collected, assembled, or maintained under a law or ordinance or in connection with the
transaction of official business:

(1) by a governmental body;

(2) for a governmental body and the governmental body:

(A) owns the information;

! Although you do not raise section 552.136 of the Government Code in your brief, we understand you to
raise this exception based on your markings in the documents.
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(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of writing,
producing, collecting, assembling, or maintaining the information;
or

(3) by an individual officer or employee of a governmental body in the
officer’s or employee’s official capacity and the information pertains to
official business of the governmental body.

Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand an officer’s
TCOLE identification number is a unique computer-generated number assigned to peace
officers for identification in TCOLE’s electronic database and may be used as an access
device number on the TCOLE website. Accordingly, we find the officers’ TCOLE
identification numbers in the submitted information does not constitute public information
under section 552.002 of the Government Code. Therefore, the TCOLE identification
numbers are not subject to the Act and need not be released to the requestor.?

Next, we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided
by Section 552.108].]

Id. § 552.022(a)(1). The submitted information consists of completed investigations that
are subject to subsection 552.022(a)(1). The city must release the submitted information
pursuant to subsection 552.022(a)(1) unless it is excepted from disclosure under section
552.108 of the Government Code or expressly made confidential under the Act or other
law. Although you raise sections 552.107 and 552.111 of the Government Code for some
of the submitted information, we note these are discretionary exceptions and do not make
information confidential under the Act. See Open Records Decision Nos. 677 (2002)
(governmental body may waive attorney work product privilege under section 552.111),
676 at 6 (2002) (attorney-client privilege under section 552.107 may be waived), 665 at 2
n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (governmental body may
waive section 552.111). As such, the city may not withhold any portion of the submitted

2 As we are able to make this determination, we need not address your arguments against the disclosure of
this information.
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information under section 552.107 or section 552.111. However, the Texas Supreme Court
has held the Texas Rules of Civil Procedure and the Texas Rules of Evidence are “other
law” that make information expressly confidential for the purposes of section 552.022. In
re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Accordingly, we will address
your attorney-client privilege claim under rule 503 of the Texas Rules of Evidence and
attorney work product privilege claim under rule 192.5 of the Texas Rules of Civil
Procedure. Additionally, because sections 552.101, 552.102, 552.117, and 552.136 can
make information confidential under the Act, we will address the applicability of these
exceptions to the information subject to section 552.022.3

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(1) provides
as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the
client’s lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s
representative;

(C) by the client, the client’s representative, the client’s
lawyer, or the lawyer’s representative to a lawyer
representing another party in a pending action or that
lawyer’s representative, if the communications concern a
matter of common interest in the pending action;

(D) between the client’s representatives or between the client
and the client’s representative; or

(E) among lawyers and their representatives representing the
same client.

TEX. R. EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made to further the rendition of
professional legal services to the client or reasonably necessary to transmit the
communication. Id. 503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under rule
503, a governmental body must: (1) show the document is a communication transmitted
between privileged parties or reveals a confidential communication; (2) identify the parties

3 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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involved in the communication; and (3) show the communication is confidential by
explaining it was not intended to be disclosed to third persons and it was made in
furtherance of the rendition of professional legal services to the client. See ORD 676. Upon
a demonstration of all three factors, the entire communication is confidential under rule 503
provided the client has not waived the privilege or the communication does not fall within
the purview of the exceptions to the privilege enumerated in rule 503(d). Huie v. DeShazo,
922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including
facts contained therein).

You claim the information pertaining to DNRBZ IA is protected by the attorney-client
privilege. You assert the information at issue consists of communications between attorneys
for the city and city representatives. You state the communications were made for the
purpose of facilitating the rendition of professional legal services to the city. You also state
these communications were not intended to be disclosed to third persons and have remained
confidential. Based upon your representations and our review, we find you have
demonstrated the applicability of the attorney-client privilege to the information at issue.
Accordingly, the city may withhold the information pertaining to DNRBZ IA under rule
503 of the Texas Rules of Evidence.* See Harlandale Indep. Sch. Dist. v. Cornyn, 25
S.W.3d 328 (Tex. App.—Austin 2000, pet. denied) (concluding attorney’s entire
investigative report was protected by attorney-client privilege where attorney was retained
to conduct investigation in her capacity as attorney for purposes of providing legal services
and advice).

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held section
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Therefore, the city must withhold
the employee date of birth we marked under section 552.102(a) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 58.008 of the Family Code, which
provides, in part:

(b) Except as provided by Subsection (c), law enforcement records
concerning a child and information concerning a child that are stored by
electronic means or otherwise and from which a record could be generated
may not be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;

4 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state
or federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id. § 51.03(a) (defining “delinquent conduct” for purposes
of title 3 of Family Code). Section 58.008(b) is applicable to records of juvenile conduct
that occurred before, on, or after September 1, 2017. See Act of May 28, 2017, 85th Leg.,
R.S., ch. 746, § 22. The juvenile must have been at least 10 years old and less than 17 years
of'age when the conduct occurred. See Fam. Code § 51.02(2) (defining “child” for purposes
of title 3 of Family Code). Some of the submitted information involves juvenile offenders,
so as to fall within the scope of section 58.008(b). It does not appear any of the exceptions
in section 58.008 apply. Accordingly, the city must withhold the information we marked
under section 552.101 of the Government Code in conjunction with section 58.008(b) of
the Family Code.> However, the remaining information at issue consists of records related
to an internal affairs investigation conducted by the city’s police department and does not
consist of law enforcement records listing a juvenile as a suspect, offender, or defendant.
Thus, the city has not demonstrated the remaining information at issue involves juvenile
conduct for purposes of section 58.008(b) of the Family Code. Accordingly, the city may
not withhold any portion of the remaining information under section 552.101 of the
Government Code on that basis.

Section 552.101 of the Government Code also encompasses information made confidential
by other statutes, such as section 181.006 of the Health and Safety Code, which provides:

[FJor a covered entity that is a governmental unit, an individual’s protected
health information:

(1) includes any information that reflects that an individual received
health care from the covered entity; and

(2) is not public information and is not subject to disclosure under
[the Act].

Health & Safety Code § 181.006. Section 181.001(b)(2)(A) defines “covered entity” to
include any person who

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in
part, and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected

5 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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health information. The term includes a business associate, health care
payer, governmental unit, information or computer management entity,
school, health researcher, health care facility, clinic, health care provider, or
person who maintains an Internet site[.]

Id. § 181.001(b)(2)(A). The city asserts it is a covered entity for purposes of
section 181.006 of the Health and Safety Code. However, in order to determine whether
the city is a covered entity, we must address whether the city engages in the practice of
“assembling, collecting, analyzing, using, evaluating, storing, or transmitting protected
health information.” Id. Section 181.001 states “[u]nless otherwise defined in this chapter,
each term that is used in this chapter has the meaning assigned by HIPAA.” Id.
§ 181.001(a). Accordingly, as chapter 181 does not define “protected health information,”
we turn to HIPAA’s definition of the term. HIPAA defines “protected health information”
as individually identifiable health information that is transmitted or maintained in electronic
media or any other form or medium. See 45 C.F.R. § 160.103. HIPAA defines
“individually identifiable health information” as information that is a subset of health
information, including demographic information collected from an individual, and:

(1) Is created or received by a health care provider, health plan, employer,
or health care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or
condition of an individual; the provision of health care to an individual; or
the past, present, or future payment for the provision of health care to an
individual; and

(1) That identifies the individual; or

(i1) With respect to which there is a reasonable basis to believe the
information can be used to identify the individual.

Id. Although you assert the city is a covered entity, you have not explained how the
information at issue consists of protected health information. Thus, we find you have failed
to demonstrate the applicability of section 181.006 of the Health and Safety Code.
Therefore, the city may not withhold the information at issue under section 552.101 of the
Government Code on that basis.

Section 552.101 of the Government Code also encompasses section 159.002 of the
Occupations Code, which provides, in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the



Mr. Andrew Hagen - Page 7

information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded the protection afforded by
section 159.002 extends to records created by either a physician or someone under the
supervision of a physician and information obtained from those records. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find none of the
remaining information constitutes medical records subject to section 159.002.
Accordingly, the city may not withhold any of the remaining information at issue under
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987). This office has found common-law privacy generally protects the identifying
information of juvenile offenders. See Open Records Decision No. 394 (1983); ¢f. Fam.
Code § 58.008(b). We also note the public generally has a legitimate interest in information
that relates to public employment and public employees. See Open Records Decisions Nos.
562 at 10 (1990) (personnel file information does not involve most intimate aspects of
human affairs, but in fact touches on matters of legitimate public concern), 542 (1990), 470
at 4 (1987) (public has legitimate interest in job qualifications and performance of public
employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees). The court of appeals
has concluded public citizens’ dates of birth are protected by common-law privacy pursuant
to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061,
at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).

Upon review, we find some of the submitted information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. We note some of the remaining
information consists of dates of birth pertain to individuals who have been de-identified
and whose privacy interests are, thus, protected. Accordingly, the city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
common-law privacy.® However, the city has failed to demonstrate any of the remaining
information is highly intimate or embarrassing and not of legitimate concern to the public.
Therefore, the city may not withhold any of the remaining information under section
552.101 in conjunction with common-law privacy.

® As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses the Americans with
Disabilities Act of 1990 (the “ADA™). See 42 U.S.C. § 12101 et seq. Title I of the ADA
provides that information about the medical conditions and medical histories of applicants
or employees must be (1) collected and maintained on separate forms, (2) kept in separate
medical files, and (3) treated as a confidential medical record. Information obtained in the
course of a “fitness for duty examination” conducted to determine whether an employee is
still able to perform the essential functions of his or her job is to be treated as a confidential
medical record as well. See 29 C.F.R. § 1630.14(c); see also Open Records Decision No.
641 (1996). Furthermore, the federal Equal Employment Opportunity Commission (the
“EEOC”) has determined that medical information for the purposes of the ADA includes
“specific information about an individual’s disability and related functional limitations, as
well as general statements that an individual has a disability or that an ADA reasonable
accommodation has been provided for a particular individual.” See Letter from Ellen J.
Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel, National
Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define “disability” for the
purposes of the ADA as “(1) a physical or mental impairment that substantially limits one
or more of the major life activities of the individual; (2) a record of such an impairment; or
(3) being regarded as having such an impairment.” 29 C.F.R. § 1630.2(g). The regulations
further provide that physical or mental impairment means: (1) any physiological disorder,
or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the
following body systems: neurological, musculoskeletal, special sense organs, respiratory
(including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic
and lymphatic, skin, and endocrine; or (2) any mental or psychological disorder, such as
mental retardation, organic brain syndrome, emotional or mental illness, and specific
learning disabilities. See id. § 1630.2(h). Upon review, we find you have not demonstrated
the applicability of the ADA to any of the remaining information, and the city may not
withhold any of the remaining information under section 552.101 of the Government Code
on that basis.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security
number of a current or honorably retired peace officer, as well as information that reveals
whether the current or honorably retired peace officer has family members, regardless of
whether the current or honorably retired peace officer complies with sections 552.024 and
552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2); Id. § 552.003(1-b)
(defining “honorably retired” for purposes of the Act). We note, for purposes of
section 552.117, “family member” means a spouse, minor child, or adult child who resides
in the person’s home. See id. § 552.117(c) (providing that “family member” has meaning
assigned by Fin. Code § 31.006(d). Section 552.117(a)(2) applies to peace officers as
defined by article 2.12 of the Code of Criminal Procedure. In this instance, however, it is
unclear whether the individual whose information is at issue is a current or honorably retired
peace officer as defined by article 2.12. If the individual at issue is a current or honorably
retired peace officer as defined by article 2.12, then the city must withhold the information
we marked under section 552.117(a)(2) of the Government Code. Conversely, if the
individual at issue is not a current or honorably retired peace officer as defined by article
2.12, the information at issue may not be withheld under section 552.117(a)(2) of the
Government Code. Further, upon review, we find the city has failed to demonstrate the
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remaining information at issue is subject to section 552.117(a)(2) of the Government Code.
Therefore, the city may not withhold any of the remaining information at issue under
section 552.117(a)(2) of the Government Code.

If the individual at issue is not a current or honorably retired peace officer, then the
individual’s personal information may be subject to section 552.117(a)(1) of the
Government Code, which excepts from disclosure the home address and telephone number,
emergency contact information, social security number, and family member information of
a current or former employee of a governmental body who requests this information be kept
confidential under section 552.024. Id. § 552.117(a)(1). Whether a particular piece of
information is protected by section 552.117(a)(1) must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). The city may only
withhold the information at issue under section 552.117(a)(1) if the individual at issue
elected confidentiality under section 552.024 prior to the date on which the request for this
information was made. If the individual at issue is not a current or honorably retired peace
officer as defined by article 2.12 of the Code of Criminal Procedure but timely requested
confidentiality pursuant to section 552.024, the city must withhold the information we
marked under section 552.117(a)(1). However, if the individual at issue did not timely
request confidentiality pursuant to section 552.024, the city may withhold any of the
information at issue under section 552.117(a)(1). Further, upon review, we find the city
has failed to demonstrate any portion of the remaining information at issue is subject to
section 552.117(a)(1) of the Government Code. Therefore, the city may not withhold any
of the remaining information at issue under section 552.117(a)(1) of the Government Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b). An access device number is one that may be used to (1) obtain money,
goods, services, or another thing of value, or (2) initiate a transfer of funds other than a
transfer originated solely by paper instrument, and includes an account number. /Id.
§ 552.136(a). However, we find the city has not explained how the employee identification
numbers it marked consist of credit card, debit card, or charge card numbers, or are access
device numbers used to obtain money, goods, services, or any item of value, or used to
initiate the transfer of funds. See id. §§ 552.136(a), .301(e)(1)(A) (governmental body must
explain how claimed exception to disclosure applies). Therefore, we find the city has failed
to demonstrate the applicability of section 552.136 of the Government Code to the marked
employee identification numbers, and the city may not withhold the information it marked
on this ground.

In summary, the TCOLE identification numbers in the submitted information are not
subject to the Act and need not be released to the requestor. The city may withhold the
information pertaining to DNRBZ IA under rule 503 of the Texas Rules of Evidence. The
city must withhold the employee date of birth we marked under section 552.102(a) of the
Government Code. The city must withhold the information we marked under section
552.101 of the Government Code in conjunction with section 58.008(b) of the Family Code.
The city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. If the individual whose



Mr. Andrew Hagen - Page 10

information is at issue is a current or honorably retired peace officer as defined by article
2.12 of the Code of Criminal Procedure, the city must withhold the information we marked
under section 552.117(a)(2) of the Government Code. If the individual at issue is not a
current or honorably retired peace officer as defined by article 2.12 of the Code of Criminal
Procedure and if this individual timely requested confidentiality under section 552.024 of
the Government Code, the city must withhold the marked information under section
552.117(a)(1) of the Government Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Emily Kunst

Assistant Attorney General
Open Records Division
EK/jxd

Ref: ID# 933509

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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