KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 8, 2022

Ms. Amy Bass-Domel

Open Records

Williamson County Sheriff’s Office
508 South Rock Street
Georgetown, Texas 78626

OR2022-03580
Dear Ms. Bass-Domel:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 929229.

The Williamson County Sheriff’s Office (the “sheriff’s office”) received a request for
information pertaining to a named former employee. You state you will withhold dates of
birth pursuant to Open Records Letter No. 2016-21706 (2016).! You claim the submitted
information is excepted from disclosure under sections 552.101, 552.103, 552.108,
552.117, 552.136, and 552.137 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

! Open Records Letter No. 2016-21706 is a previous determination issued to the sheriff’s office authorizing
it to withhold the dates of birth of public citizens under section 552.101 of the Government Code in
conjunction with common-law privacy without requesting a decision from this office.
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Gov’t Code § 552.022(a)(1). The submitted information includes completed reports that
are subject to section 552.022(a)(1). The sheriff’s office must release these completed
reports pursuant to section 552.022(a)(1) unless they are excepted from disclosure under
section 552.108 of the Government Code or are made confidential under the Act or other
law. See id. You seek to withhold the information subject to section 552.022(a)(1) under
sections 552.103 and 552.108 of the Government Code. However, section 552.103 is
discretionary in nature and does not make information confidential under the Act. See
Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—
Dallas 1999, no pet.) (governmental body may waive Gov’t Code § 552.103); see also Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5
(1999) (waiver of discretionary exceptions). Therefore, the information subject to section
552.022(a)(1), which we have marked, may not be withheld under 552.103 of the
Government Code. However, as information subject to section 552.022(a)(1) may be
withheld under section 552.108, we will consider your argument under section 552.108 for
the information at issue. We will address your other arguments against disclosure for the
information not subject to section 552.022(a)(1).

Section 552.103 of the Government Code provides, in part:

(a) Information is excepted from [required public disclosure] if it is information
relating to litigation of a civil or criminal nature to which the state or a political
subdivision is or may be a party or to which an officer or employee of the state or a
political subdivision, as a consequence of the person’s office or employment, is or
may be a party.

(c) Information relating to litigation involving a governmental body or an officer or
employee of a governmental body is excepted from disclosure under Subsection (a)
only if the litigation is pending or reasonably anticipated on the date that the
requestor applies to the officer for public information for access to or duplication of
the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig.
proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st
Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental
body must meet both prongs of this test for information to be excepted under section
552.103(a). We note contested cases under the Administrative Procedure Act (the “APA”)
are considered litigation for purposes of section 552.103. See Open Records Decision No.
588 (1991) (contested cases under APA constituted litigation for purposes of statutory
predecessor to section 552.103). We further note a contested case before the State Office



Ms. Amy Bass-Domel - Page 3

of Administrative Hearings (“SOAH”) is considered litigation for purposes of the APA. See
id.

You assert the submitted information pertains to a current hearing with SOAH. We
understand before the sherift’s office received the instant request for information, a former
corrections officer at the sheriff’s office filed a petition with the Texas Commission on Law
Enforcement challenging the status of his discharge from the sheriff’s office. We
understand this matter was referred to SOAH for a contested case hearing challenging the
former corrections officer’s F-5 Report of Separation in accordance with section 1701.4525
of the Occupations Code. See Occ. Code § 1701.4525 (establishing process for officer to
contest information in employment termination report). Section 1701.4525(d) states “[a]
proceeding to contest information in an employment termination report is a contested case
under Chapter 2001, Government Code.” Id. § 1701.4525(d). Thus, we agree litigation
was pending when the sheriff’s office received the instant request. Furthermore, we find
the information at issue is related to the pending proceedings for purposes of section
552.103. Accordingly, with the exception of the information we marked pursuant to section
552.022(a)(1) of the Government Code, the sheriff’s office may withhold the submitted
information under section 552.103 of the Government Code.?

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing parties in the pending litigation
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has been concluded.
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Section 552.108 of the Government Code provides, in relevant part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
the requirements of Section 552.021 if:

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication].]

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication].]

Gov’t Code § 552.108(a)(2), (b)(2). A governmental body claiming section 552.108(a)(2)
or section 552.108(b)(2) must demonstrate the information at issue relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. See id. § 552.301(e)(1)(A); Open Records Decision No. 434 (1986). We note
section 552.108 is generally not applicable to purely administrative records that do not
involve the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86
S.W.3d 320 (Tex. App.—Austin 2002, no pet.) (section 552.108 generally not applicable
to law enforcement agency’s personnel records); Morales v. Ellen, 840 S.W.2d 519, 525-26
(Tex. Civ. App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution); see also Open Records Decision No. 350 at 3-4 (1982).

You state the remaining information pertains to concluded criminal investigations that have
concluded in final results other than convictions or deferred adjudications. Based on this
representation and our review, we agree section 552.108(a)(2) of the Government Code is
applicable to some of the information at issue, which we have marked. However, we note
the remaining information at issue consists of internal administrative records and the
sheriff’s office has failed to demonstrate this information deals with the detection,
investigation, or prosecution of crime only in relation to a criminal investigation that did
not result in conviction or deferred adjudication. Therefore, the sheriff’s office may not
withhold any of the remaining information at issue under section 552.108(a)(2) or section
552.108(b)(2).

Section 552.108 does not except from disclosure basic information about an arrested
person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 (1976) (summarizing
types of information considered to be basic information). Thus, with the exception of the
basic information, which must be released, the sheriff’s office may withhold the
information we have marked under section 552.108(a)(2) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code §552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
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683. Additionally, this office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987).
Further, in Open Records Decision No. 393 (1983), this office concluded information that
either identifies or tends to identify a victim of sexual assault or other sex-related offense
must be withheld under common-law privacy. ORD 393 at 2; see Open Records Decision
No. 339 (1982); see also Morales, 840 S.W.2d at 519 (identity of witnesses to and victims
of sexual harassment was highly intimate or embarrassing information and public did not
have a legitimate interest in such information). Upon review, we agree portions of the
information subject to section 552.022(a)(1) satisty the standard articulated by the Texas
Supreme Court in Industrial Foundation. Therefore, the sheriff’s office must withhold the
information you marked, in addition to the information we have marked, under section
552.101 of the Government Code in conjunction with common-law privacy. However, we
find the sheriff’s office has failed to demonstrate any of the remaining information is highly
intimate or embarrassing and not of legitimate public concern. Thus, the sheriff’s office
may not withhold any of the remaining information under section 552.101 in conjunction
with common-law privacy.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. ORD 455 at 4. The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City
of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)).

This office has applied privacy to protect certain information about incarcerated
individuals. See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing
State v. Ellefson, 224 S.E.2d 666 (S.C. 1976) as authority, this office held that those
individuals who correspond with inmates possess a “first amendment right . . . to maintain
communication with [the inmate] free of the threat of public exposure;” and that this right
would be violated by the release of information that identifies those correspondents,
because such a release would discourage correspondence. ORD 185. The information at
issue in Open Records Decision No. 185 was the identities of individuals who had
corresponded with inmates, and our office found that “the public’s right to obtain an
inmate’s correspondence list is not sufficient to overcome the first amendment right of the
inmate’s correspondents to maintain communication with him free of the threat of public
exposure.” ORD 185. Implicit in this holding is the fact that an individual’s association
with an inmate may be intimate or embarrassing. In Open Records Decision Nos. 428 and
430, our office determined that inmate visitor and mail logs which identify inmates and
those who choose to visit or correspond with inmates are protected by constitutional privacy
because people who correspond with inmates have a First Amendment right to do so that
would be threatened if their names were released. ORDs 428 and 430. We have determined
the same principles apply to an inmate’s recorded conversations from a telephone at a jail.
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Further, we recognized that inmates had a constitutional right to visit with outsiders and
could also be threatened if their names were released. See also ORD 185. The rights of
those individuals to anonymity was found to outweigh the public’s interest in this
information. Id.; see ORD 430 (list of inmate visitors protected by constitutional privacy
of both inmate and visitors).

After review of the remaining information at issue, we agree portions of the information
implicate an individual’s privacy interests for purposes of constitutional privacy.
Therefore, with the exception of the information we marked for release, the sheriff’s office
must withhold the information you marked under section 552.101 in conjunction with
constitutional privacy.? However, we find the sheriff’s office has failed to demonstrate the
remaining information at issue falls within the zones of privacy or implicates an
individual’s privacy interests for purposes of constitutional privacy. Therefore, the sheriff’s
office may not withhold the information we have marked for release under section 552.101
of the Government Code in conjunction with constitutional privacy.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security
number of a current or honorably retired peace officer, as well as information that reveals
whether the current or honorably retired peace officer has family members, regardless of
whether the current or honorably retired peace officer complies with sections 552.024 and
552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2); id. §552.003(1-b)
(defining “honorably retired” for purposes of the Act). Section 552.117(a)(2) applies to
peace officers as defined by article 2.12 of the Code of Criminal Procedure. We note
section 552.117 also encompasses a personal cellular telephone number, unless the cellular
service is paid for by a governmental body. See Open Records Decision 506 at 5-6 (1998)
(section 552.117 not applicable to cellular telephone numbers paid for by governmental
body and intended for official use). In this instance we are unable to determine whether the
individual whose information is at issue is a currently-licensed or honorably retired peace
officer; therefore, we must rule conditionally. If the individual at issue is a currently-
licensed or honorably retired peace officer as defined by article 2.12 of the Code of Criminal
Procedure and the cellular telephone service is not paid for by a governmental body, the
sheriff’s office must withhold the information you marked under section 552.117(a)(2) of
the Government Code. Conversely, if the individual at issue is not a currently-licensed or
honorably retired peace officer or the cellular telephone service is not paid for by a
governmental body, the sheriff’s office may not withhold the information at issue under
section 552.117(a)(2) of the Government Code.

If the individual at issue is not a currently-licensed or honorably retired peace officer, their
information at issue may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body
who requests this information be kept confidential under section 552.024 of the
Government Code. See Gov’t Code § 552.117(a)(1). Section 552.117(a)(1) also applies to

3 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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the personal cellular telephone number of a current or former official or employee of a
governmental body, provided the cellular telephone service is not paid by a governmental
body. See ORD 506 at 5-6. Whether a particular piece of information is protected by
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, a governmental body must withhold
information under section 552.117(a)(1) on behalf of a current or former employee only if
the individual made a request for confidentiality under section 552.024 prior to the date on
which the request for this information was made. Therefore, if the employee whose
information is at issue is no longer a current or honorably retired peace officer as defined
by article 2.12 of the Code of Criminal Procedure and to the extent the individual timely
requested confidentiality under section 552.024 of the Government Code and the cellular
telephone service is not paid for by a governmental body, the sheriff’s office must withhold
the information you marked under section 552.117(a)(1) of the Government Code.
Conversely, if the employee at issue did not timely request confidentiality under section
552.024 or the cellular telephone service is paid for by a governmental body, the sheriff’s
office may not withhold the information at issue under section 552.117(a)(1).

In summary, with the exception of the information subject to section 552.022(a)(1) of the
Government Code, the sheriff’s office may withhold the submitted information under
section 552.103 of the Government Code. With the exception of the basic information,
which must be released, the sheriff’s office may withhold the information we have marked
under section 552.108(a)(2) of the Government Code. The sheriff’s office must withhold
the information you marked, in addition to the information we have marked, under section
552.101 of the Government Code in conjunction with common-law privacy. With the
exception of the information we marked for release, the sheriff’s office must withhold the
information you marked under section 552.101 of the Government Code in conjunction
with constitutional privacy. If the individual at issue is a currently-licensed or honorably
retired peace officer as defined by article 2.12 of the Code of Criminal Procedure and the
cellular telephone service is not paid for by a governmental body, the sheriff’s office must
withhold the information you marked under section 552.117(a)(2) of the Government Code.
To the extent the individual whose information is at issue is no longer a current or honorably
retired peace officer as defined by article 2.12 of the Code of Criminal Procedure and to the
extent this individual timely requested confidentiality under section 552.024 of the
Government Code, the sheriff’s office must withhold the information you have marked
under section 552.117(a)(1) of the Government Code; however, the marked cellular
telephone number may be withheld only if a governmental body does not pay for the
cellular telephone service. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
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charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Colin Henry

Attorney

Open Records Division
CEH/ba

Ref:  ID# 929229

Enc. Submitted documents

c: Requestor
(w/o enclosures)



