KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 20, 2022

Mr. Eric Miller

Deputy General Counsel

Texas Department of Criminal Justice
Office of the General Counsel

P.O. Box 4004

Huntsville, Texas 77342-4004

OR2022-01577
Dear Mr. Miller:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 925962 (OGC# CMO0029).

The Texas Department of Criminal Justice (the “department’) received a request for eight
categories of information pertaining to certain contracts, manuals, reports, and
communications.! You state the department does not maintain some of the requested
information.? You state the department will redact social security numbers under section
552.147(b) of the Government Code.? You claim some of the submitted information is
excepted from disclosure under sections 552.101, 552.1175, and 552.136 of the

! The department sought and received clarification of the information requested. See Gov’t Code § 552.222
(if request for information is unclear, governmental body may ask requestor to clarify request); see also City
of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith, requests
clarification of unclear or over-broad request, ten-day period to request attorney general ruling is measured
from date request is clarified).

2 The Act does not require a governmental body to release information that did not exist when a request for
information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

3 Section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s
social security number from public release without the necessity of requesting a decision from this office. See
Gov’t Code § 552.147(D).
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Government Code. You also state you notified Behavioral Measures and Forensic Services
Southwest, Inc.; Blueline Polygraph, LLC; Johnson Polygraph & Consultants, LLC;
Ronald Russell Polygraph Service PLLC; Ruiz Protective Service, Inc.; TDC Polygraph
Services LLC; Veridicus, Inc.; and certain named individuals of the request for information
and of the right to submit arguments to this office as to why the submitted information
should not be released.* See Gov’t Code §§ 552.304, .305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the
Act in certain circumstances). We have considered the submitted arguments and reviewed
the submitted information.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice to submit its reasons, if any, as to why info relating to that
party should not be released. See Gov’t Code § 552.305(d)(2)(B). As of the date of this
ruling, we have not received comments from any of the third parties. Thus, we have no
basis to conclude a third party has a protected proprietary interest in the submitted
information. See, e.g., id. § 552.110 (requiring the provision of specific factual evidence
demonstrating the applicability of the exception). Accordingly, the department may not
withhold any of the submitted information on the basis of any proprietary a third party may
have in the information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses information protected by federal law, such as section
6103(a) of title 26 of the United States Code. Section 6103(a) renders federal tax return
information confidential. See Attorney General Opinion H-1274 (1978) (tax returns); Open
Records Decision No. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). Section 6103(b)
defines the term “return information” as follows:

a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or
any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or with
respect to the determination of the existence, or possible existence, of
liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense].]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer’s liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp 748, 754 (M.D.N.C. 1989), dismissed in part, aff’d in part, vacated in part, and

4 We note, and the department acknowledges, the department did not comply with the requirements of section
552.301 of the Government Code in requesting this decision. See Gov’t Code § 552.301(b), (¢). Nonetheless,
because sections 552.101, 552.1175, and 552.136 of the Government Code and third-party interests can
provide compelling reasons to overcome the presumption of openness, we will consider their applicability to
the submitted information. See id. §§ 552.007, .302, .352.
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remanded, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the department must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code.’

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. Gov’t Code § 552.1175; see also id. § 552.003(1-b) (defining “honorably
retired” for purposes of the Act). Section 552.1175 applies, in part, to “current or honorably
retired peace officers as defined by Article 2.12, Code of Criminal Procedure[.]” Id.
§ 552.1175(a)(1). Upon review, we find some of the remaining information, which we
marked, pertains to an individual who may be a current or honorably retired peace officer
and is held by the department in a non-employment capacity. Thus, to the extent the
information we marked pertains to a current or honorably retired peace officer and the
officer elects to restrict access to his information in accordance with section 552.1175(b),
the department must withhold the information we marked under section 552.1175 of the
Government Code.® If the individual whose information is at issue is no longer a current
or honorably retired peace officer or no election is made, the department may not withhold
this information under section 552.1175 of the Government Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b); see id. § 552.136(a) (defining “access device”). This office has concluded
insurance policy numbers constitute access device numbers for purposes of
section 552.136. See Open Records Decision No. 684 (2009). Accordingly, the department
must withhold the information you marked under section 552.136 of the Government Code.

Next, we note some of the remaining information may be subject to common-law privacy,
including the dates of birth we marked, to the extent they may not be withheld under section
552.1175 of the Government Code. Section 552.101 of the Government Code also
encompasses the doctrine of common-law privacy, which protects information that is (1)
highly intimate or embarrassing, the publication of which would be highly objectionable to
a reasonable person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability
of common-law privacy, both prongs of this test must be satisfied. /d. at 681-82. Types of
information considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683. Additionally, this office has concluded
some kinds of medical information are generally highly intimate or embarrassing. See Open
Records Decision No. 455 (1987). This office also has found personal financial information
not relating to a financial transaction between an individual and a governmental body is

5 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

® As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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generally highly intimate or embarrassing. See Open Records Decision Nos. 600 (1992)
(employee’s designation of retirement beneficiary, choice of insurance carrier, election of
optional coverages, direct deposit authorization, forms allowing employee to allocate
pretax compensation to group insurance, health care or dependent care), 523 (1989)
(common-law privacy protects credit reports, financial statements, and other personal
financial information), 373 (1983) (sources of income not related to financial transaction
between individual and governmental body protected under common-law privacy). We
note common-law privacy protects the interests of individuals, not those of corporate and
other business entities. See Open Records Decision Nos. 620 (1993) (corporation has no
right to privacy), 192 (1978) (right to privacy is designed primarily to protect human
feelings and sensibilities, rather than property, business, or other pecuniary interests); see
also Rosen v. Matthews Constr. Co., 777 S.W.2d 434 (Tex. App.—Houston [14th Dist.]
1989) (corporation has no right to privacy (citing United States v. Morton Salt Co., 338
U.S. 632, 652 (1950)), rev’d on other grounds, 796 S.W.2d 692 (Tex. 1990). The court of
appeals has concluded public citizens’ dates of birth are protected by common-law privacy
pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL
3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). Upon review,
we conclude the information we marked meets the standard articulated by the Texas
Supreme Court in Industrial Foundation. Thus, the department must withhold the
information we marked and all public citizens’ dates of birth under section 552.101 of the
Government Code in conjunction with common-law privacy.

We note some of the remaining materials at issue may be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to
furnish copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id.; see Open Records Decision No. 109 (1975). If a member
of the public wishes to make copies of copyrighted materials, the person must do so
unassisted by the governmental body. In making copies, the member of the public assumes
the duty of compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the department must withhold the information we marked under section
552.101 of the Government Code in conjunction with section 6103(a) of title 26 of the
United States Code. To the extent the information we marked pertains to a current or
honorably retired peace officer and the officer elects to restrict access to his information in
accordance with section 552.1175(b), the department must withhold the information we
marked under section 552.1175 of the Government Code. The department must withhold
the information you marked under section 552.136 of the Government Code. The
department must withhold the information we marked and all public citizens’ dates of birth
under section 552.101 of the Government Code in conjunction with common-law privacy.
The department must release the remaining information; however, any information
protected by copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Emily Kunst

Assistant Attorney General
Open Records Division
EK/mo

Ref: ID# 925962

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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