ATTORNEY GENERAL OF TEXAS

January 13, 2022

Ms. Roxana Stevens

Counsel for the City of Leon Valley

Denton Navarro Rocha Bernal & Zech, P.C.
2500 West William Cannon Drive, Suite 609
Austin, Texas 78745-5320

OR2022-01259
Dear Ms. Stevens:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 924859 (Ref. Nos. 101321-A & 101921-B).

The City of Leon Valley (the “city”’), which you represent, received two requests from
different requestors for specified information pertaining to charges of discrimination
against the city. The city claims the submitted information is excepted from disclosure
under sections 552.101, 552.103, and 552.117 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note some of the submitted information, which we marked, is not responsive
to the instant requests for information. This ruling does not address the public availability
of any information that is not responsive to the requests and the city is not required to
release such information in response to these requests.

Next, you inform us some of the submitted information was the subject of a previous request
for information, as a result of which this office issued Open Records Letter No. 2021-14491
(2021). In that ruling, we determined the city must withhold the information we marked
under section 552.117(a)(1) of the Government Code if the individual whose information
is at issue timely requested confidentiality under section 552.024 of the Government Code
and release the remaining information. We have no indication there has been any change
in the law, facts, or circumstances on which the previous ruling was based. Accordingly,
the city must rely on Open Records Letter No. 2021-14491 as a previous determination and
withhold or release the identical information in accordance with that ruling. See Open
Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior

! As we are able to make this determination, we need not address your arguments against disclosure of this
information.
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ruling was based have not changed, first type of previous determination exists where
requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is or is not excepted from disclosure). However, we will address your
arguments for the responsive information not subject to the previous determination.

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) is applicable in a particular situation. The
test for meeting this burden is a showing that (1) litigation was pending or reasonably
anticipated on the date the governmental body received the request for information, and
(2) the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551.

Whether litigation is reasonably anticipated must be determined on a case-by-case basis.
See Open Records Decision No. 452 at 4 (1986). To establish litigation is reasonably
anticipated, a governmental body must provide this office with “concrete evidence showing
that the claim that litigation may ensue is more than mere conjecture.” Id. This office has
stated a pending complaint with the Equal Employment Opportunity Commission indicates
litigation is reasonably anticipated. Open Records Decision Nos. 386 at 2 (1983), 336 at 1
(1982).

The city states, and the submitted information reveals, prior to the city’s receipt of the
instant requests for information, a complaint was filed against the city with the Texas
Workforce Commission Civil Rights Division. Upon review, we find the city has
demonstrated litigation was reasonably anticipated when the city received the requests for
information. Further, the submitted information is related to the anticipated litigation for
purposes of section 552.103(a). Therefore, we agree section 552.103 of the Government
Code is generally applicable to the information at issue.
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We note, however, the purpose of section 552.103 of the Government Code is to enable a
governmental body to protect its position in litigation by forcing parties seeking
information relating to the litigation to obtain such information through discovery
procedures. See ORD 551 at 4-5. Thus, once the opposing party in pending litigation has
seen or had access to information that is related to the litigation, there is no interest in
withholding such information from public disclosure under section 552.103. See Open
Records Decision Nos. 349 (1982), 320 (1982). In this instance, the information at issue
was created by the opposing party. Thus, the opposing party has seen or had access to the
information at issue. Accordingly, the city may not withhold any of the information at issue
under section 552.103 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses other statutes, such as section 21.304 of the
Labor Code. Section 21.304 states, “[a]n officer or employee of the [Texas Workforce
Commission (“commission”)] may not disclose to the public information obtained by the
commission under Section 21.204[.]” We note this section only applies to the commission.
Therefore, we find section 21.305 inapplicable to the information at issue and the city may
not withhold it under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate or embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, information that either identifies or tends to identify
a victim or witness of sexual harassment must be withheld under common-law privacy.
Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied) (identity of
witnesses to and victim of sexual harassment was highly intimate or embarrassing
information and public did not have legitimate interest in such information). Upon review,
we find the information we marked satisfies the standard articulated by the Texas Supreme
Court in Industrial Foundation. Therefore, the city must withhold the information we
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. However, we find you have failed to demonstrate the remaining information at
issue is highly intimate or embarrassing and not of legitimate public concern. Therefore,
the city may not withhold any of the remaining information at issue under section 552.101
on that basis.

Some of the submitted information may be subject to section 552.117 of the Government
Code. Section 552.117(a)(1) excepts from disclosure the home address and telephone
number, emergency contact information, social security number, and family member
information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
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(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024
the information be kept confidential. Therefore, if the individual whose information is at
issue timely requested confidentiality under section 552.024 of the Government Code, then
the city must withhold the individual’s home telephone number under section 552.117(a)(1)
of the Government Code.

In summary, the city must rely on Open Records Letter No. 2021-14491 as a previous
determination and withhold or release the identical information in accordance with that
ruling. The city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. If the individual whose
information is at issue timely requested confidentiality under section 552.024 of the
Government Code, then the city must withhold the individual’s home telephone number
under section 552.117(a)(1) of the Government Code. The remaining responsive
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Michelle Garza

Assistant Attorney General
Open Records Division
MRG/mo

Ref:  ID# 924859

Enc. Submitted documents

c: 2 Requestors
(w/o enclosures)
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