KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 12, 2022

Mr. Jay Dale

City Attorney

City of Pasadena

P.O. Box 672

Pasadena, Texas 77501-0672

OR2022-01140
Dear Mr. Dale:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 924857 (ORR No. SL21C6).

The Pasadena Police Department (the “department”) received a request for twenty
categories of information pertaining to a specified incident.! You state you do not have
information responsive to portions of the request.?> You claim the submitted information is
excepted from disclosure under section 552.108 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we note you have redacted portions of the submitted information. We understand
you have redacted motor vehicle record information pursuant to section 552.130(c) of the

' You state the requestor modified his request for information. See Gov’t Code § 552.222 (if request for
information is unclear, governmental body may ask requestor to clarify request); see also City of Dallas v.
Abbott, 304 S.W.2d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith, requests clarification
of unclear or over-broad request, ten-day period to request attorney general ruling is measured from date
request is clarified).

2 The Act does not require a governmental body to release information that did not exist when a request for
information was received, create responsive information, or obtain information that is not held by or on behalf
of the department. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ.
App.—San Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986).
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Government Code.> However, we note you have redacted additional information from the
submitted documents. Pursuant to section 552.301 of the Government Code, a
governmental body that seeks to withhold requested information must submit to this office
a copy of the information, labeled to indicate which exceptions apply to which parts of the
copy, unless the governmental body has received a previous determination for the
information at issue. Gov’t Code §§ 552.301(a), .301(e)(1)(D). You do not assert, nor does
our review of our records indicate, you have been granted a previous determination to
withhold the information at issue without seeking a ruling from this office. See id.
§ 552.301(a); Open Records Decision No. 673 (2001). In this instance, we are able to
discern the nature of the information that has been redacted; thus, being deprived of that
information does not inhibit our ability to make a ruling. Nevertheless, be advised that a
failure to provide this office with requested information generally deprives us of the ability
to determine whether information may be withheld and leaves this office with no alternative
other than ordering the redacted information be released. See Gov’t Code
§§ 552.301(e)(1)(D) (governmental body must provide this office with copy of “specific
information requested”), .302. Thus, in the future, the department should refrain from
redacting, without authorization, any information it submits to this office in seeking an open
records ruling.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”* Id.
§ 552.101. Section 552.101 encompasses information subject to chapter 550 of the
Transportation Code. Section 550.065 applies only to a written report of an accident
required under section 550.061, 550.062, or 601.004. Transp. Code § 550.065(a)(1).
Chapter 550 requires the creation of a written report when the accident resulted in injury to
or the death of a person or damage to the property of any person to the apparent extent of
$1,000 or more. Id. §§ 550.061 (operator’s accident report), .062 (officer’s accident report).
An accident report is privileged and for the confidential use of the Texas Department of
Transportation or a local governmental agency of Texas that has use for the information for
accident prevention purposes. Id. § 550.065(b). However, a governmental entity shall
release information subject to section 550.065 in accordance with subsections (c¢) and (c-1).
Id. § 550.065(c), (c-1). Section 550.065(c) provides a governmental entity shall release an
accident report to a person or entity listed under this subsection. Id. § 550.065(c).

In this instance, the requestor is not a person listed under section 550.065(c). Thus, the
submitted CR-3 accident report is confidential under section 550.065(b), and the
department must withhold it under section 552.101 of the Government Code. However,
section 550.065(c-1) requires the department to create a redacted accident report that may
be requested by any person. Id. § 550.065(c-1). The redacted accident report may not

3 Section 552.130(c) of the Government Code allows a governmental body to redact the information described
in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). If a governmental body redact such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e).

4 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).



Mr. Jay Dale - Page 3

include the information listed in subsection (f)(2). Id. Therefore, the requestor has a right
of access to the redacted accident report. Although the department asserts section 552.108
of the Government Code to withhold the information at issue, we note a statutory right of
access prevails over the Act’s general exceptions to public disclosure. See, e.g., Open
Records Decision Nos. 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right
of access to information), 451 (1986) (specific statutory right of access provisions
overcome general exceptions to disclosure under the Act). Because section 552.108 is a
general exception under the Act, the requestor’s statutory right of access under section
550.065(c-1) prevails and the department may not withhold the information at issue under
section 552.108 of the Government Code. However, you also raise section 407 of title 23
of the United States Code for the information at issue. Under the Supremacy Clause of the
United States Constitution, the United States Constitution and duly-enacted federal statutes
are “the supreme law of the Land,” and states have a responsibility to enforce federal law.
See U.S. Const., art. VI, Cl, 2; Howlett v. Rose, 496 U.S. 356, 367-69 (1990). As a federal
law, section 407 of title 23 of the United States Code preempts any conflicting state
provisions, including section 550.065(c-1) of the Transportation Code. See Equal
Employment Opportunity Comm’n v. City of Orange, Tex., 905 F.Supp. 381, 382 (E.D.
Tex. 1995) (federal law prevails over inconsistent provision of state law). Thus, we will
address your argument under section 407 of title 23 of the United States Code for the CR-3
accident report.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). The department states the remaining
information pertains to a pending criminal investigation. Based upon this representation,
we conclude the release of the information at issue would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates
law enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is applicable to the remaining
information.

However, we note section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to basic
information). We note basic information does not include telephone numbers or dates of
birth. See ORD 127 at 3-4. Thus, with the exception of basic information, which generally
must be released, the department may withhold the remaining information under section
552.108(a)(1) of the Government Code.
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Section 407 of title 23 of the United States Code provides:

Notwithstanding any other provision of law, reports, surveys, schedules,
lists, or data compiled or collected for the purpose of identifying, evaluating,
or planning the safety enhancement of potential accident sites, hazardous
roadway conditions, or railway-highway crossings, pursuant to section 130,
144, and 148 of this title or for the purpose of developing any highway safety
construction improvement project which may be implemented utilizing
Federal-aid highway funds shall not be subject to discovery or admitted into
evidence in a Federal or State court proceeding or considered for other
purposes in any action for damages arising from any occurrence at a location
mentioned or addresses in such reports, surveys, schedules, lists, or data.

23 U.S.C. § 407.° Federal courts have stated the language of this section excludes from
evidence data compiled for purposes of highway and railroad crossing safety enhancement
and construction for which a state receives federal funding, in order to facilitate candor in
administrative evaluations of highway safety hazards and to prevent federally required
record-keeping from being used for purposes of private litigation. See Harrison v.
Burlington N.R.R., 965 F.2d 160 (7th Cir. 1992); Robertson v. Union Pac. R.R., 954 F.2d
1433, 1435 (8th Cir. 1992); see also Pierce County v. Gullien, 537 U.S. 129 (2003)
(upholding constitutionality of section 409, relied on by county in denying request under
state’s Public Disclosure Act). Upon review, we find you have failed to demonstrate the
applicability of section 407 of title 23 to the information at issue. Therefore, the department
may not withhold any of the information at issue under section 407 of title 23 of the United
States Code.

In summary, the department must withhold the submitted CR-3 accident report under
section 552.101 of the Government Code in conjunction with section 550.065(b) of the
Transportation Code, but must release the redacted CR-3 accident report pursuant to section
550.065(c-1) of the Transportation Code. With the exception of basic information, which
must be released, the department may withhold the remaining information under section
552.108(a)(1) of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable

5> We note, although you raise section 409 of title 23 of the United States Code, this provision was renumbered
to section 407 of title 23 of the United States Code. See Pub.L. 117-58, Div. B, Title IV, § 24101(d)(1)(A),
Nov. 15,2021, 135 Stat. 784.
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charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Kimbell Kesling

Assistant Attorney General
Open Records Division
KK/ba

Ref: ID# 924857

Enc. Submitted documents

c: Requestor
(w/o enclosures)



