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January 18, 2022 
 
 
 
Ms. Jasmin Augustus 
Public Information Coordinator 
Public Utility Commission of Texas 
P.O. Box 13326 
Austin, Texas 78711 
 

OR2021-16568A 
 
Dear Ms. Augustus: 
 
This office issued Open Records Letter No. 2021-16568 (2021) on June 22, 2021.  Since 
that date, we have received new information that affects the facts on which this ruling was 
based.  Consequently, this decision serves as the correct ruling and is a substitute for the 
decision issued on June 22, 2021.  See generally Gov’t Code § 552.011 (providing that 
Office of Attorney General may issue decision to maintain uniformity in application, 
operation, and interpretation of Public Information Act (the “Act”), chapter 552 of the 
Government Code).  Your request was assigned ID# 924471 (PUC ID# 2021-03-044). 
 
The Public Utility Commission of Texas (the “commission”) received a request for 
communications involving four named individuals and employees of two organizations 
during a specified time period.  You state you will release some information to the 
requestor.  We understand you will withhold access device numbers pursuant to section 
552.136(c) of the Government Code.1  You claim the submitted information is excepted 
from disclosure under sections 552.101, 552.103, 552.111, and 552.117 of the Government 
Code.2  Additionally, you state release of the submitted information may implicate the 

 
1 Section 552.136(c) of the Government Code allows a governmental body to redact the information described 
in section 552.136(b) without the necessity of seeking a decision from the attorney general.  See Gov’t Code 
§ 552.136(c).  If a governmental body redacts such information, it must notify the requestor in accordance 
with section 552.136(e).  See id. § 552.136(d), (e). 
 
2 We note the commission did not comply with the procedural requirements of section 552.301 of the 
Government Code in requesting this decision with respect to a portion of the information at issue.  See Gov’t 
Code § 552.301(b), (e).  Nonetheless, because section 552.101 of the Government Code and third-party 
interests can provide compelling reasons to overcome the presumption of openness caused by failure to 
comply with section 552.301, we will consider whether the information at issue is excepted from disclosure 
under the Act.  See id. §§ 552.007, .302; Open Records Decision No. 150 at 2 (1977). 
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proprietary interests of several third parties.  Accordingly, you state, and provide 
documentation showing, you notified these third parties of the request for information and 
of their right to submit arguments to this office as to why the submitted information should 
not be released.  See id. §§ 552.304 (interested party may submit comments stating why 
information should or should not be released), .305(d); see also Open Records Decision 
No. 542 (1990) (statutory predecessor to section 552.305 permits governmental body to 
rely on interested third party to raise and explain applicability of exception in the Act in 
certain circumstances).  We have received comments from multiple third parties.  We have 
considered the submitted arguments and reviewed the submitted information, a portion of 
which consists of a representative sample.3 
 
Initially, we address the claim made by some third parties that the present request is not a 
request for information under the Act.  The third parties at issue note the information at 
issue may relate to pending litigation.  Section 552.0055 of the Government Code provides 
that “[a] subpoena duces tecum or a request for discovery that is issued in compliance with 
a statute or a rule of civil or criminal procedure is not considered to be a request for 
information under this chapter.”  Gov’t Code § 552.0055.  However, upon review, we find 
these third parties have not demonstrated, and the request does not indicate, that the 
information was otherwise requested pursuant to the authority of a statute or a rule of civil 
or criminal procedure.  Although discovery in a contested case is conducted under the Texas 
Rules of Civil Procedure, there is nothing that prevents the requestor from also submitting 
a request for information under the Act.  Therefore, we find the commission received a 
request for information under the Act, and we will address whether the commission is 
required to release the submitted information pursuant to chapter 552 of the Government 
Code. 
 
Next, we note some of the requested information was the subject of previous requests for 
information, as a result of which this office issued Open Records Letter No. 2021-13431 
(2021).  We have no indication there has been any change in the law, facts, or circumstances 
on which the previous ruling was based.  Accordingly, to the extent the information at issue 
is identical to the information previously requested and ruled upon by this office, we 
conclude the commission must rely on Open Records Letter No. 2021-13431 as a previous 
determination and withhold or release the identical information in accordance with that 
ruling.4  See Open Records Decision No. 673 (2001) (so long as law, facts, and 
circumstances on which prior ruling was based have not changed, first type of previous 
determination exists where requested information is precisely same information as was 

 
 
3 We assume the representative sample of records submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
 
4 As we are able to make this determination, we need not address the remaining arguments against disclosure 
of this information. 
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addressed in prior attorney general ruling, ruling is addressed to same governmental body, 
and ruling concludes that information is or is not excepted from disclosure).  However, we 
will address your argument with respect to the remaining information that was not subject 
to Open Records Letter No. 2021-13431. 
 
Next, we note section 552.301(e)(1)(D) of the Government Code states a governmental 
body asking for an attorney general decision must, within fifteen business days of receiving 
a request, provide the attorney general with “a copy of the specific information requested, 
or submit representative samples of information if a voluminous amount of information was 
requested[.]”  Gov’t Code § 552.301(e)(1)(D) (emphasis added).  In some instances, which 
we have indicated, we have identified and reviewed a representative sample of the 
voluminous information at issue.5 
 
Next, we note an interested third party is allowed ten business days after the date of its 
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, 
if any, as to why information relating to that party should be withheld from public 
disclosure.  See id. § 552.305(d)(2)(B).  As of the date of this letter, we have not received 
comments from any of the remaining third parties explaining why the submitted 
information should not be released.  Therefore, we have no basis to conclude any of the 
remaining third parties has a protected proprietary interest in the submitted information, 
and the department may not withhold any portion of it on that basis.  See, e.g., id. § 552.110 
(requiring the provision of specific factual evidence demonstrating the applicability of the 
exception). 
 
Next, we note the submitted information contains court-filed documents.  Section 
552.022(a)(17) of the Government Code provides for required public disclosure of 
“information that is also contained in a public court record[,]” unless the information is 
expressly made confidential under the Act or other law.  Id. § 552.022(a)(17).  You seek to 
withhold the court-filed documents, which we have marked, under section 552.103 of the 
Government Code.  However, this section is a discretionary exception to disclosure that 
protects a governmental body’s interests and does not make information confidential under 
the Act.  See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 
(Tex. App.—Dallas 1999, no pet.) (governmental body may waive Gov’t Code § 552.103); 
see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions 
generally) and 664 at 5 (1999) (waiver of discretionary exceptions).  Therefore, you may 
not withhold the court-filed documents, which we have marked, under section 552.103.  As 
you raise no further exceptions to disclosure, the commission must release the court-filed 
documents we have marked pursuant to section 552.022(a)(17) of the Government Code.  
However, we will address your arguments for the information not subject to section 
552.022(a)(17). 
 

 
5 To the extent the commission identifies confidential information subject to a provision not addressed in 
this ruling, the department should contact the Open Government Hotline. 
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Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 
Code § 552.101.  This section encompasses information protected by other statutes, such 
as section 418.181 of the Government Code, which was added to chapter 418 of the 
Government Code as part of the Texas Homeland Security Act.  Section 418.181 provides, 
 

Those documents or portions of documents in the possession of a 
governmental entity are confidential if they identify the technical details of 
particular vulnerabilities of critical infrastructure to an act of terrorism. 

 
Id. § 418.181.  The fact information may generally be related to a governmental body’s 
security concerns or to a security system does not make the information per se confidential 
under section 418.181.  See Open Records Decision No. 649 at 3 (1996) (language of 
confidentiality provision controls scope of its protection).  Furthermore, the mere recitation 
by a governmental body of a statute’s key terms is not sufficient to demonstrate the 
applicability of a claimed provision.  As with any confidentiality provision, a governmental 
body asserting section 418.181 must adequately explain how the responsive information 
falls within the scope of the statute.  See Gov’t Code § 552.301(e)(1)(A) (governmental 
body must explain how claimed exception to disclosure applies). 
 
The commission and several third parties, including the Electric Reliability Council of 
Texas, Inc. (“ERCOT”), argue some of the remaining information is confidential under 
section 418.181 of the Government Code.  You and the third parties at issue state the 
information at issue relates to details of the State of Texas’s electrical grid.  You and the 
third parties at issue argue, and we agree, the electrical grid is critical infrastructure for 
purposes of section 418.181.  See generally id. § 421.001(2) (defining “critical 
infrastructure” to include “all public or private assets, systems, and functions vital to the 
security, governance, public health and safety, economy, or morale of the state or the 
nation”).  You and the third parties at issue state release of the information at issue would 
reveal vulnerabilities of specific components of the electrical grid.  Based on these 
representations and our review of the information at issue, we find you have demonstrated 
the release of some of the information at issue would identify the technical details of 
particular vulnerabilities of critical infrastructure to an act of terrorism.  Thus, the 
commission must withhold the information we have marked under section 552.101 of the 
Government Code in conjunction with section 418.181 of the Government Code.6  
However, we find neither the commission nor any third party has demonstrated the 
remaining information at issue identifies the technical details of particular vulnerabilities 
of critical infrastructure to an act of terrorism.  Consequently, the commission may not 
withhold any of the remaining information at issue under section 552.101 of the 
Government Code in conjunction with section 418.181 of the Government Code. 
 

 
6 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this 
information. 
 



Ms. Jasmin Augustus - Page 5 

The commission and multiple third parties, including ERCOT, assert some of the remaining 
information is confidential under section 552.101 of the Government Code in conjunction 
with the ERCOT Protocols and Operating Guidelines.  We note ERCOT is the independent 
system operator established by section 39.151 of the Public Utility Regulatory Act, Title II 
of the Texas Utilities Code.  See Util. Code § 39.151.  Under section 39.151, ERCOT is 
directly responsible and accountable to the commission.  See id. § 39.151(d).  Pursuant to 
section 39.151(d) of the Utilities Code, the commission has adopted Substantive Rule 
25.362(e)(1)(A), which provides that “[i]nformation submitted to or collected by ERCOT 
pursuant to requirements of ERCOT rules shall be protected from public disclosure only if 
it is designated as Protected Information pursuant to ERCOT rules[.]”  P.U.C. Subst. R. 
25.362(e)(1)(A); see also Util. Code § 39.151(d) (providing that the commission shall adopt 
and enforce rules related to production and delivery of electricity among all market 
participants, and may delegate to independent organization responsibilities for establishing 
or enforcing such rules). 
 
Section 552.101 of the Government Code also encompasses information protected by the 
ERCOT Nodal Protocols.  Section 1.3.1 of the ERCOT Nodal Protocols states that ERCOT 
or any market participant may not disclose “Protected Information” received from the other 
to “any other Entity except as specifically permitted in this Section and in these Protocols.”  
ERCOT Nodal Protocols § 1.3.1.  Among other things, “Protected Information” is defined 
as follows: 
 

(b) Bids, offers, or pricing information identifiable to a specific Qualified 
Scheduling Entity (QSE) or Resource.  The Protected Information status of 
part of this information shall expire 60 days after the applicable Operating 
Day[;] 

 
(c) Status of Resources, including Outages, limitations, or scheduled or 
metered Resource data.  The Protected Information status of this information 
shall expire 60 days after the applicable Operating Day; 

 
(d) Current Operating Plans (COPs).  The Protected Information status of 
this information shall expire 60 days after the applicable Operating Day; 

 
(e) Ancillary Service Trades, Energy Trades, and Capacity Trades 
identifiable to a specific QSE or Resource.  The Protected Information status 
of this information shall expire 180 days after the applicable Operating Day; 
(f) Ancillary Service Schedules identifiable to a specific QSE or Resource.  
The Protected Information status of this information shall expire 60 days 
after the applicable Operating Day; 

 
(g) Dispatch Instructions identifiable to a specific QSE or Resource, except 
for Reliability Unit Commitment (RUC) commitments and decommitments 
as provided in Section 5.5.3, Communication of RUC Commitments and 
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Decommitments.  The Protected Information status of this information shall 
expire 180 days after the applicable Operating Day; 
 
. . . 
 
(m) Resource-specific costs, design and engineering data, including such 
data submitted in connection with a verifiable cost appeal; 
 
(n) Congestion Revenue Right (CRR) credit limits, the identity of bidders in 
a CRR Auction, or other bidding information identifiable to a specific CRR 
Account Holder[;] 
 
. . . 
 
(p) Credit limits identifiable to a specific QSE; 
 
(q) Any information that is designated as Protected Information in writing 
by Disclosing Party at the time the information is provided to Receiving 
Party except for information that is expressly designated not to be Protected 
Information by Section 1.3.1.2 or that, pursuant to Section 1.3.1.4, is no 
longer confidential; 
 
(r) Any information compiled by a Market Participant on a Customer that in 
the normal course of a Market Participant’s business that makes possible the 
identification of any individual Customer by matching such information 
with the Customer’s name, address, account number, type of classification 
service, historical electricity usage, expected patterns of use, types of 
facilities used in providing service, individual contract terms and conditions, 
price, current charges, billing record, or any other information that a 
Customer has expressly requested not be disclosed (“Proprietary Customer 
Information”) unless the Customer has authorized the release for public 
disclosure of that information in a manner approved by the [commission].  
Information that is redacted or organized in such a way as to make it 
impossible to identify the Customer to whom the information relates does 
not constitute Proprietary Customer Information; 
 
. . . 
 
(z) Non-public financial information provided by a Counter-Party to 
ERCOT pursuant to meeting its credit qualification requirements as well as 
the QSE’s form of credit support; [and] 
 
. . . 
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(bb) Generation Resource emergency operations plans and weatherization 
plans[.] 

 
ERCOT Nodal Protocols § 1.3.1.1(c)-(g), (m)-(n), (p)-(r), (z), (bb).  Section 1.3.2 of the 
ERCOT Nodal Protocols states that ERCOT or any market participant may not disclose 
ERCOT Critical Energy Infrastructure Information (“ECEII”) received from another to 
“any other Entity except as specifically permitted in this Section and in these Protocols.”  
Id. § 1.3.2; see id. § 1.3.2.1 (defining ECEII for purposes of ERCOT Nodal Protocols 
§ 1.3.2).  For purposes of the ERCOT Nodal Protocols, “Operating Day” means the day 
during which energy flows.  See id. § 2.1.  The commission explains, with respect to 
ERCOT Nodal Protocol subsections 1.3.1.1(1)(p) and 1.3.1.1(1)(z), the confidentiality of 
information subject to these subsections does not expire.  The commission and ERCOT 
state the indicated information reveals credit limits identifiable to a specific QSE or 
non-public financial information provided to ERCOT by counterparties to meet their credit 
qualifications.  Based upon these arguments and our review, we find the commission and 
ERCOT have demonstrated the information at issue, which we have marked, consists of 
protected information made confidential by subsections 1.3.1.1(1)(p) and 1.3.1.1(1)(z) of 
the ERCOT Nodal Protocols.  Accordingly, the commission must withhold the information 
we have marked under section 552.101 of the Government Code in conjunction with 
subsections 1.3.1.1(1)(p) and 1.3.1.1(1)(z) of the ERCOT Nodal Protocols.7  However, 
upon review, we find the remaining information at issue relates to Operating Days that were 
more than 60 or 180 days ago, as applicable, otherwise does not consist of Protected 
Information as defined by the ERCOT Nodal Protocols, or otherwise does not consist of 
ECEII for purposes of section 1.3.2.  Therefore, we conclude neither the commission nor 
the third parties at issue have demonstrated the remaining information at issue consists of 
Protected Information or ECEII, and the commission may not withhold any portion of it 
under section 552.101 on the basis of the ERCOT Nodal Protocols. 
 
Section 552.103 of the Government Code provides, in relevant part: 
 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person’s office or employment, is or may be a party. 

 
. . . 

 
 
 
 

 
7 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this 
information. 
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(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

 
Gov’t Code § 552.103(a), (c).  The governmental body has the burden of providing relevant 
facts and documents to show section 552.103(a) is applicable in a particular situation.  The 
test for meeting this burden is a showing that (1) litigation was pending or reasonably 
anticipated on the date the governmental body received the request for information, and (2) 
the information at issue is related to that litigation.  Univ. of Tex. Law Sch. v. Tex. Legal 
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. 
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d 
n.r.e.); Open Records Decision No. 551 at 4 (1990).  The governmental body must meet 
both parts of this test for information to be excepted from disclosure under section 
552.103(a).  See ORD 551 at 4. 
 
You state a lawsuit styled City of Denton v. Electric Reliability Council of Texas, Cause 
No. 21-1421-16, which involves a commission official in their official capacity, was filed 
in the 16th Judicial District Court of Denton County, Texas, prior to the commission’s 
receipt of the instant request.  You state the information at issue relates to the pending 
litigation.  Based on your representations and our review, we find the commission was a 
party to pending litigation at the time it received the present request and the information at 
issue is related to the pending litigation for the purposes of section 552.103.  Accordingly, 
with the exception of the information subject to section 552.022(a)(17) of the Government 
Code, the commission may withhold the information you have indicated under section 
552.103 of the Government Code. 
 
Generally, however, once information has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information.  See Open Records Decision Nos. 349 (1982), 320 (1982).  Thus, information 
that has either been obtained from or provided to all parties to the pending litigation is not 
excepted from disclosure under section 552.103(a) and must be disclosed.  Further, the 
applicability of section 552.103(a) ends once the litigation has been concluded.  See 
Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350 
(1982). 
 
Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]”  Gov’t Code § 552.111.  This exception encompasses the deliberative 
process privilege.  See Open Records Decision No. 615 at 2 (1993).  The purpose of section 
552.111 is to protect advice, opinion, and recommendation in the decisional process and to 
encourage open and frank discussion in the deliberative process.  See Austin v. City of San 
Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.); Open 
Records Decision No. 538 at 1-2 (1990). 
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In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ).  We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking 
processes of the governmental body.  See ORD 615 at 5.  A governmental body’s 
policymaking functions do not encompass routine internal administrative or personnel 
matters, and disclosure of information about such matters will not inhibit free discussion of 
policy issues among agency personnel.  Id.; see also City of Garland v. Dallas Morning 
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking).  A governmental body’s policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body’s policy mission.  See Open Records Decision No. 631 at 3 (1995). 
 
Further, section 552.111 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations.  Arlington Indep. Sch. Dist. 
v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.); see ORD 615 
at 5.  But if factual information is so inextricably intertwined with material involving 
advice, opinion, or recommendation as to make severance of the factual data impractical, 
the factual information also may be withheld under section 552.111.  See Open Records 
Decision No. 313 at 3 (1982). 
 
Section 552.111 can also encompass communications between a governmental body and a 
third party, including a consultant or other party with a privity of interest.  See Open 
Records Decision No. 561 at 9 (1990) (section 552.111 encompasses communications with 
party with which governmental body has privity of interest or common deliberative 
process).  For section 552.111 to apply, the governmental body must identify the third party 
and explain the nature of its relationship with the governmental body.  Section 552.111 is 
not applicable to a communication between the governmental body and a third party unless 
the governmental body establishes it has a privity of interest or common deliberative 
process with the third party.  See ORD 561. 
 
You assert the information you have indicated consists of advice, recommendations, and 
opinions of commission employees and officials and third parties with whom the 
commission shares a privity of interest or common deliberative process regarding 
policymaking decisions.  Based on your representations and our review, we find you have 
demonstrated some of the information at issue consists of advice, opinions, or 
recommendations on the policymaking matters of the commission.  Accordingly, the 
commission may withhold the information we have marked under section 552.111 of the 
Government Code on the basis of the deliberative process privilege.8  However, we find 

 
8 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this 
information. 
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the remaining information at issue is general administrative and purely factual information 
that does not rise to the level of policymaking or has been shared with an individual with 
whom you have not demonstrated the commission shares a privity of interest or common 
deliberative process.  Thus, we find you have failed to demonstrate the remaining 
information at issue constitutes internal communications containing advice, 
recommendations, or opinions reflecting the policymaking processes of the commission.  
Therefore, the commission may not withhold any portion of the remaining information at 
issue under section 552.111 of the Government Code on the basis of the deliberative process 
privilege.  
 
Section 552.111 also encompasses the attorney work product privilege found in rule 192.5 
of the Texas Rules of Civil Procedure.  Dallas Morning News, 22 S.W.3d at 360; Open 
Records Decision No. 677 at 4-8 (2002).  Rule 192.5 defines work product as 
 

(1) material prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party’s representatives, including 
the party’s attorneys, consultants, sureties, indemnitors, insurers, 
employees, or agents; or 

 
(2) a communication made in anticipation of litigation or for trial between a 
party and the party’s representatives or among a party’s representatives, 
including the party’s attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

 
TEX. R. CIV. P. 192.5.  A governmental body seeking to withhold information under this 
exception bears the burden of demonstrating the information was created or developed for 
trial or in anticipation of litigation by or for a party or a party’s representative.  TEX. R. CIV. 
P. 192.5; ORD 677 at 6-8.  In order for this office to conclude the information was made or 
developed in anticipation of litigation, we must be satisfied 
 

a) a reasonable person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation 
would ensue and [created or obtained the information] for the purpose of 
preparing for such litigation. 

 
Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993).  A “substantial chance” of 
litigation does not mean a statistical probability, but rather “that litigation is more than 
merely an abstract possibility or unwarranted fear.”  Id. at 204; ORD 677 at 7.  Upon review, 
we find you have failed to demonstrate the remaining information at issue consists of 
privileged work product.  Accordingly, the commission may not withhold the remaining 
information as attorney work product under section 552.111 of the Government Code. 
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Section 552.117(a)(1) of the Government Code applies to records a governmental body 
holds in an employment capacity and excepts from disclosure the home address and 
telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body 
who requests this information be kept confidential under section 552.024 of the 
Government Code.  See Gov’t Code § 552.117(a)(1).  Section 552.117(a)(1) also applies to 
the personal cellular telephone number of a current or former official or employee of a 
governmental body, provided the cellular telephone service is not paid by a governmental 
body.  See Open Records Decision No. 506 at 5-6 (1988).  Whether a particular item of 
information is protected by section 552.117(a)(1) must be determined at the time of the 
governmental body’s receipt of the request for the information.  See Open Records Decision 
No. 530 at 5 (1989).  Thus, information may be withheld under section 552.117(a)(1) only 
on behalf of a current or former employee or official who made a request for confidentiality 
under section 552.024 prior to the date of the governmental body’s receipt of the request 
for the information.  Therefore, to the extent the commission employees or officials at issue 
timely requested confidentiality under section 552.024 of the Government Code, the 
commission must withhold all cellular telephone numbers belonging to commission 
employees or officials under section 552.117(a)(1) of the Government Code; however, the 
commission may only withhold the cellular telephone numbers at issue if the cellular 
telephone services are not paid for by a governmental body.  We find you have failed to 
demonstrate the remaining information is subject to section 552.117.  Therefore, the 
commission may not withhold any portion of the remaining information under section 
552.117 of the Government Code. 
 
Section 552.133 of the Government Code excepts from disclosure a public power utility’s 
information that is “reasonably related to a competitive matter.”  Gov’t Code § 552.133(b).  
Section 552.133 provides, in relevant part: 
 

(a) In this section, “public power utility” means an entity providing electric 
or gas utility services that is subject to the provisions of this chapter. 

 
(a-1) For purposes of this section, “competitive matter” means a 
utility-related matter that is related to the public power utility’s competitive 
activity, including commercial information, and would, if disclosed, give 
advantage to competitors or prospective competitors.  The term: 

 
(1) means a matter that is reasonably related to the following 
categories of information: 

 
(A) generation unit specific and portfolio fixed and variable 
costs, including forecasts of those costs, capital improvement 
plans for generation units, and generation unit operating 
characteristics and outage scheduling; 
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(B) bidding and pricing information for purchased power, 
generation and fuel, and [ERCOT] bids, prices, offers, and 
related services and strategies; 

 
(C) effective fuel and purchased power agreements and fuel 
transportation arrangements and contracts; 

 
(D) risk management information, contracts, and strategies, 
including fuel hedging and storage; 

 
(E) plans, studies, proposals, and analyses for system 
improvements, additions, or sales, other than transmission 
and distribution system improvements inside the service area 
for which the public power utility is the sole certificated retail 
provider; and 

 
(F) customer billing, contract, and usage information, electric 
power pricing information, system load characteristics, and 
electric power marketing analyses and strategies[.] 

 
Id. § 552.133(a), (a-1)(1).  Section 552.133(a-1)(2) provides sixteen categories of 
information that are not competitive matters.  See id. § 552.133(a-1)(2).  Multiple third 
parties claim their information is excepted from disclosure under section 552.133.  We find 
some of the third parties at issue are public power utilities for purposes of section 552.133.  
These third parties assert the information at issue pertains to competitive matters 
specifically identified by section 552.133(a-1)(1) and the release of the information would 
jeopardize their position in the competitive electric market and provide an advantage to 
their competitors.  Further, we find the information at issue is not among the sixteen 
categories of information expressly excluded from the definition of “competitive matter” 
by section 552.133(a-1)(2).  Based on these representations and our review, we find the 
information at issue relates to competitive matters as defined by section 552.133(a-1).  
Accordingly, we conclude the commission must withhold the information we have marked 
under section 552.133 of the Government Code.9  However, we find we find the remaining 
third parties at issue are not public power utilities.  Thus, we find these third parties have 
failed to demonstrate the applicability of section 552.133 to the remaining information, and 
the commission may not withhold any portion of the remaining information on that basis. 
 
 

 
9 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this 
information. 
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Several third parties claim section 552.110 of the Government Code for their remaining 
information.10  Section 552.110(b) states, “information is [excepted from required 
disclosure] if it is demonstrated based on specific factual evidence that the information is a 
trade secret.”  See id. § 552.110(b).  Section 552.110(a) defines a trade secret as all forms 
and types of information if: 
 

(1) the owner of the trade secret has taken reasonable measures under the 
circumstances to keep the information secret; and 
 
(2) the information derives independent economic value, actual or potential, 
from not being generally known to, and not being readily ascertainable 
through proper means by, another person who can obtain economic value 
from the disclosure or use of the information. 

 
Id. § 552.110(a).  Section 552.110(c) of the Government Code excepts from disclosure 
“commercial or financial information for which it is demonstrated based on specific factual 
evidence that disclosure would cause substantial competitive harm to the person from 
whom the information was obtained[.]”  Id. § 552.110(c).  Upon review, we find some of 
the third parties have demonstrated some of their information at issue, which we have 
marked, constitutes commercial or financial information, the release of which would cause 
substantial competitive harm.  Accordingly, the commission must withhold the information 
we have marked under section 552.110(c) of the Government Code.11  However, we find 
the third parties at issue failed to provide specific factual evidence demonstrating the 
remaining information at issue constitutes commercial or financial information, the release 
of which would result in substantial competitive harm.  Further, we find these third parties 
failed to provide specific factual evidence demonstrating any portion of the remaining 
information at issue is a trade secret.  Therefore, the commission may not withhold any 
portion of the remaining information at issue under section 552.110 of the Government 
Code. 
 
Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, both 
prongs of this test must be satisfied.  Id. at 681-82.  Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation.  Id. at 683.  We note this office has found that names, telephone numbers, and 

 
10 Although some third parties raise former subsections 552.110(a) and 552.110(b) of the Government Code, 
we understand them to raise current subsections 552.110(b) and 552.110(c) of the Government Code based 
on the substance of their arguments. 
 
11 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this 
information. 
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addresses are generally not excepted from public disclosure under common-law privacy.  
See Open Records Decision No. 455 at 7 (1987).  Upon review, we find you have failed to 
demonstrate any portion of the remaining information is highly intimate or embarrassing or 
not of legitimate public interest.  Thus, the commission may not withhold any portion of 
the remaining information under section 552.101 in conjunction with common-law privacy. 
 
In summary, to the extent the submitted information is identical to the information 
previously requested and ruled upon by this office, we conclude the commission must rely 
on Open Records Letter No. 2021-13431 as a previous determination and withhold or 
release the identical information in accordance with that ruling.  The commission must 
release the court-filed documents we have marked pursuant to section 552.022(a)(17) of 
the Government Code.  The commission must withhold the information we have marked 
under section 552.101 of the Government Code in conjunction with section 418.181 of the 
Government Code.  The commission must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with subsections 1.3.1.1(1)(p) and 
1.3.1.1(1)(z) of the ERCOT Nodal Protocols.  With the exception of the information subject 
to section 552.022(a)(17) of the Government Code, the commission may withhold the 
information you have indicated under section 552.103 of the Government Code.  The 
commission may withhold the information we have marked under section 552.111 of the 
Government Code on the basis of the deliberative process privilege.  To the extent the 
commission employees or officials at issue timely requested confidentiality under section 
552.024 of the Government Code, the commission must withhold all cellular telephone 
numbers belonging to commission employees or officials under section 552.117(a)(1) of 
the Government Code; however, the commission may only withhold the cellular telephone 
numbers at issue if the cellular telephone services are not paid for by a governmental body.  
The commission must withhold the information we have marked under section 552.133 of 
the Government Code.  The commission must withhold the information we have marked 
under section 552.110(c) of the Government Code.  The commission must release the 
remaining information. 
 
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Tim Neal 
Assistant Attorney General 
Open Records Division 
 
TN/jxd 
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