KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 23, 2020

Ms. Colleen Gallagher

Assistant General Counsel
Stephen F. Austin State University
P.O. Box 13065

Nacogdoches, Texas 75962-3065

OR2020-32229
Dear Ms. Gallagher:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 859913.

Stephen F. Austin State University (the “university”) received five requests from five
requestors for information related to a specified incident. The university states it does not
maintain information responsive to a portion of the request.! You claim some of the
submitted information was not properly requested pursuant to chapter 1701 of the
Occupations Code. You claim the submitted information is excepted from disclosure under
sections 552.101 and 552.108 of the Government Code. We have considered your
submitted arguments and reviewed the submitted information.

Initially, we note the submitted information includes university police officers’ body worn
camera recordings. Body worn cameras are subject to chapter 1701 of the Occupations
Code. Chapter 1701 provides the procedures a requestor must follow when seeking a body
worn camera recording. Section 1701.661 provides, in relevant part, the following:

! The Act does not require a governmental body that receives a request for information to create information
that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992),
563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the first and fifth requestors do not provide the
requisite information under section 1701.661(a). As the body worn camera recordings at
issue were not properly requested pursuant to chapter 1701 of the Occupations Code, our
ruling does not reach this information and it need not be released. However, pursuant to
section 1701.661(b), a “failure to provide all the information required by [s]ubsection (a)
to be part of a request for recorded information does not preclude the requestors from
making a future request for the same recorded information.” Id. § 1701.661(b).

Next, we note the United States Department of Education Family Policy Compliance Office
has informed this office the Family Educational Rights and Privacy Act (“FERPA”), section
1232g of title 20 of the United States Code, does not permit state and local educational
authorities to disclose to this office, without parental or an adult student’s consent,
unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act.? Consequently,
state and local educational authorities that receive a request for education records from a
member of the public under the Act must not submit education records to this office in
unredacted form, that is, in a form in which “personally identifiable information” is
disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable information”). You state
you have submitted education records for our review. Because our office is prohibited from
reviewing these education records, we will not address the applicability of FERPA to any
of the submitted records. See 20 U.S.C. § 1232g(a)(1)(A). Such determinations under
FERPA must be made by the educational authority in possession of the education records.
However, we will consider your arguments against disclosure of the remaining information.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the information you

2 A copy of this letter may be found on the Office of the Attorney General’s website at
https://www.texasattorneygeneral.gov/files/og/20060725usdoe.pdf.
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indicated pertains to an active criminal investigation or prosecution. Based on this
representation, we conclude the release of the information at issue would interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates
law enforcement interests that are present in active cases), writ ref d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is applicable to the information at
issue.

However, we note section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be basic
information). We note basic information includes, among other items, a detailed
description of the offense and the identities of the complainants, but does not include the
identities of any witnesses or victims who are not complainants, dates of birth, or motor
vehicle record information encompassed by section 552.130 of the Government Code. See
ORD 127 at 3-4. Thus, with the exception of the basic information, which must be released,
the university may withhold the information you indicated under section 552.108(a)(1) of
the Government Code.?

Section 552.108 of the Government Code also states, in pertinent part, the following:

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(b)(3). Section 552.108(b)(3) protects information prepared by an
attorney representing the state or information that reflects the mental impressions or legal

3 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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reasoning of an attorney representing the state. A governmental body that claims an
exception to disclosure under section 552.108(b)(3) must explain how this exception is
applicable to the information the governmental body seeks to withhold. See id.
§ 552.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706. You argue some of the
remaining information was prepared by an attorney representing the state and you state the
information reflects the mental impressions and legal strategies of an attorney representing
the state. However, upon review, we find you have failed to demonstrate any portion of the
remaining information at issue reflects the mental impressions or legal reasoning of an
attorney representing the state. Accordingly, we find you have failed to demonstrate the
remaining information is protected by section 552.108(b)(3), and the university may not
withhold it on that basis.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c).* See Gov’t Code
§ 552.137(a)-(c). However, section 552.137 does not apply to an institutional e-mail
address, the general e-mail address of a business, an e-mail address of a person who has a
contractual relationship with a governmental body, an e-mail address of a vendor who seeks
to contract with a governmental body, an e-mail address maintained by a governmental
entity for one of its officials or employees, or an e-mail address provided to a governmental
body on a letterhead. See id. § 552.137(c). Accordingly, the university must withhold the
personal e-mail addresses in the remaining information under section 552.137 of the
Government Code, unless the individuals to whom the e-mail addresses belong
affirmatively consent to their release or subsection (c¢) applies.

In summary, the submitted body worn camera recordings were not properly requested
pursuant to chapter 1701 of the Occupations Code and they need not be released. With the
exception of the basic information, which must be released, the university may withhold
the information you indicated under section 552.108(a)(1) of the Government Code. The
university must withhold the personal e-mail addresses in the remaining information under
section 552.137 of the Government Code, unless the individuals to whom the e-mail
addresses belong affirmatively consent to their release. The university must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

“This office will raise a mandatory exception on behalf of a governmental body, but ordinarily will not raise
other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Sean McCormick
Assistant Attorney General
Open Records Division
SMC/be

Ref: ID# 859913

Enc. Submitted documents

c: 5 Requestors
(w/o enclosures)
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