KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 15, 2020

Ms. Laura Anne Coats

Assistant District Attorney

Dallas County

133 North Riverfront Boulevard, LB-19
Dallas, Texas 75207-4399

OR2020-31279
Dear Ms. Coats:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 858379.

The Dallas County District Attorney’s Office (the “district attorney’s office”) received a
request for information pertaining to two cases. The district attorney’s office claims the
submitted information is excepted from disclosure under sections 552.101, 552.108,
552.1325, and 552.111 of the Government Code. We have considered the claimed
exceptions and reviewed the submitted representative sample of information.!

Initially, we note the submitted information contains court-filed documents that are subject
to section 552.022(a)(17) of the Government Code. Section 552.022(a)(17) provides for
required public disclosure of “information that is also contained in a public court record[,]”
unless the information is expressly made confidential under the Act or other law. Gov’t
Code § 552.022(a)(17). This information must be released unless it is made confidential
under the Act or other law. See id. The district attorney’s office seeks to withhold the
information subject to section 552.022(a)(17) under sections 552.108 and 552.111 of the
Government Code. However, sections 552.108 and 552.111 of the Government Code are
discretionary and do not make information confidential under the Act. Open Records
Decision Nos. 677 (2002) (governmental body may waive attorney work-product privilege
under section 552.111), 177 (1977) (governmental body may waive statutory predecessor
to section 552.108); see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary

1 We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

Post Office Box 12548, Austin, Texas 78711-2548 « (512) 463-2100 * www.texasattorneygeneral.gov



Ms. Laura Anne Coats - Page 2

exceptions generally). Therefore, the district attorney’s office may not withhold the
information subject to section 552.022(a)(17) under sections 552.108 or 552.111. The
attorney work-product privilege is also found in rule 192.5 of the Texas Rules of Civil
Procedure. See TEX. R. CIv. P. 192.5. The Texas Supreme Court has held “[t]he Texas
Rules of Civil Procedure are ‘other law’ within the meaning of section 552.022.” In re City
of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). However, the Texas Rules of Civil
Procedure apply only to “actions of a civil nature.” See TEX. R. CIv. P. 2. Thus, because
the information at issue relates to criminal cases, the attorney work-product privilege found
in rule 192.5 of the Texas Rules of Civil Procedure does not apply, and the district
attorney’s office may not withhold the information at issue on that basis. In addition, we
note common-law privacy is not applicable to information contained in public court
records. See Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992). Therefore, no portion
of the submitted court-filed documents may be withheld under section 552.101 of the
Government Code in conjunction with common-law privacy. However, because section
552.101 of the Government Code in conjunction with statutory law can make information
confidential for purposes of section 552.022, we will address its applicability to the
court-filed documents at issue. Further, we will address the district attorney’s arguments
against disclosure of the information not subject to section 552.022(a)(17) of the
Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 58.008 of the Family Code, which
provides, in part:

(b) Except as provided by Subsection (c), law enforcement records
concerning a child and information concerning a child that are stored by
electronic means or otherwise and from which a record could be generated
may not be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;

(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state
or federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id. § 51.03(a) (defining “delinquent conduct” for purposes
of title 3 of Family Code). Section 58.008(b) is applicable to records of juvenile conduct
that occurred before, on, or after September 1, 2017. The juvenile must have been at least
10 years old and less than 17 years of age when the conduct occurred. See id. § 51.02(2)
(defining “child” for purposes of title 3 of Family Code). The information at issue involves
a juvenile offender, so as to fall within the scope of section 58.008(b). It does not appear
any of the exceptions in section 58.008 apply. Accordingly, the district attorney’s office
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must withhold Exhibits K and L under section 552.101 of the Government Code in
conjunction with section 58.008(b) of the Family Code.

Section 552.101 of the Government Code also encompasses information protected by
chapter 411 of the Government Code, which makes confidential criminal history record
information (“CHRI”) generated by the National Crime Information Center or by the Texas
Crime Information Center. See Gov’t Code § 411.083(a). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual laws with respect to the CHRI it
generates. See id. Section 411.083 of the Government Code deems confidential CHRI that
the Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F, or subchapter E-1 of the Government
Code. See Gov’t Code § 411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
8411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those
entities may not release CHRI except as provided by chapter 411. See generally id.
88 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal justice agency
must be withheld under section 552.101 in conjunction with chapter 411, subchapter F, of
the Government Code. We note section 411.083 does not apply to active warrant
information or other information relating to one’s current involvement with the criminal
justice system. See id. 8 411.081(b) (police department allowed to disclose information
pertaining to person’s current involvement in the criminal justice system). Further, CHRI
does not include driving record information. See id. § 411.082(2)(B). Upon review, we
find the district attorney’s office has not demonstrated any portion of the information
subject to section 552.022 of the Government Code consists of CHRI for purposes of
chapter 411 of the Government Code, and the district attorney’s office may not withhold
any of the information at issue under section 552.101 of the Government Code on that basis.

Section 552.108 of the Government Code provides in part:
(@) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[[required public disclosure] if:
(4) it is information that:
(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal

litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Id. 8§ 552.108(a)(4). A governmental body raising section 552.108 must explain the
applicability of that section. See id. 88 552.108, .301(e)(1)(A) (governmental body must
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provide comments explaining why exceptions raised should apply to information
requested); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). In Curry v. Walker, 873
S.W.2d 379 (Tex. 1994), the Texas Supreme Court held a request for a district attorney’s
“entire litigation file” was “too broad” and, quoting National Union Fire Insurance Co. v.
Valdez, 863 S.W.2d 458 (Tex. 1993) (orig. proceeding), held “the decision as to what to
include in [the file] necessarily reveals the attorney’s thought processes concerning the
prosecution or defense of the case.” Curry, 873 S.W.2d at 380. The district attorney’s
office states the present request for information encompasses the entire prosecution files of
the district attorney’s office. Thus, the district attorney’s office asserts release of the
remaining information at issue would reveal the mental impressions or legal reasoning of
prosecutors. Based on these representations and our review, we agree section 552.108(a)(4)
is applicable to the remaining information at issue.

We note, however, section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle Publishing Co. v. City of Houston.
See 531 S.\W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976); see also Open Records Decision No. 127 (1976)
(summarizing types of information made public by Houston Chronicle). Accordingly, with
the exception of the information subject to section 552.022 and the basic information, the
district attorney’s office may withhold the remaining information at issue under section
552.108(a)(4) of the Government Code and the court’s ruling in Curry.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. In Open Records Decision No. 393 (1983), this office concluded
generally, only information that either identifies or tends to identify a victim of sexual
assault or other sex-related offense may be withheld under common-law privacy; however,
because the identifying information was inextricably intertwined with other releasable
information, the governmental body was required to withhold the entire report. ORD 393
at 2; see Open Records Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d
519 (Tex. App.—EI Paso 1992, writ denied) (identity of witnesses to and victims of sexual
harassment was highly intimate or embarrassing information and public did not have a
legitimate interest in such information); Open Records Decision No. 440 (1986) (detailed
descriptions of serious sexual offenses must be withheld). Upon review, we find the district
attorney’s office must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

In summary, the district attorney’s office must withhold Exhibits K and L under section
552.101 of the Government Code in conjunction with section 58.008(b) of the Family Code.
With the exception of the information subject to section 552.022 of the Government Code
and the basic information, which must be released, the district attorney’s office may
withhold the remaining information at issue under section 552.108(a)(4) of the Government
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Code and the court’s ruling in Curry. In releasing the basic information, the district
attorney’s office must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Katie Stallcup

Assistant Attorney General
Open Records Division
AKS/rm

Ref:  ID# 858379

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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