KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 14, 2020

Ms. Alyssa Kenyon-Cordero
Associate General Counsel
University of North Texas System
1155 Union Circle, #310907
Denton, Texas 76203-5017

OR2020-31167
Dear Ms. Cordero:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 857937 (ORR# 8038).

The University of North Texas (the “university”) received a request for information
pertaining to a specified incident. The university states it will withhold information
pursuant to section 552.130(c) of the Government Code.! The university claims some of
the submitted information is excepted from disclosure under section 552.101 of the
Government Code. We have considered the claimed exception and reviewed the submitted
representative sample of information.?

Initially, we note it appears the university has redacted student-identifying information of
the some of the offenders at issue in the submitted information report pursuant to the Family
Educational Rights and Privacy Act (“FERPA”), section 1232g of title 20 of the United

!'Section 552.130(c) of the Government Code allows a governmental body to redact the information described
in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id. § 552.130(d), (e).

2 We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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States Code.®> However, FERPA is not applicable to law enforcement records maintained
by the university’s Police Department (the “department”) that were created by the
department for a law enforcement purpose. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R.
§§ 99.3, 99.8. The submitted information was created by the department for the purpose of
law enforcement. Thus, this information is not subject to FERPA, and no portion of it may
be withheld on that basis. Because we are able to discern the nature of the redacted
information, we are not prevented from determining whether that information falls within
the scope of the district’s exceptions to disclosure. Accordingly, we will address the
district’s arguments with respect to the information at issue, including the redacted
information. Nevertheless, we caution the district that a failure to provide this office with
requested information generally deprives us of the ability to determine whether information
may be withheld and leaves this office with no alternative other than ordering the redacted
information to be released. See Gov’t Code § 552.301(e)(1)(D) (governmental body must
provide this office with copy of specific information requested or representative sample if
information is voluminous).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses section 418.182(a) of the Government Code,
which provides in relevant part, “information . . . in the possession of a governmental entity
that relates to the specifications, operating procedures, or location of a security system used
to protect public or private property from an act of terrorism or related criminal activity is
confidential.” Id. § 418.182(a). The fact that information may be related to a security
system does not make the information per se confidential under section 418.182. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope
of its protection). Furthermore, the mere recitation by a governmental body of a statute’s
key terms is not sufficient to demonstrate the applicability of a claimed provision. As with
any confidentiality provision, a governmental body asserting section 418.182 must
adequately explain how the responsive information falls within the scope of the statute. See
Gov’t Code § 552.301(e)(1)(A) (governmental body must explain how claimed exception
to disclosure applies).

The university represents the information it has marked under section 418.182 reveals the
location and coverage of campus security cameras and asserts release of the information
would negatively impact their security. Upon review, we find this information relates to
the specifications, operating procedures, or location of a security system used to protect
public or private property from an act of terrorism or related criminal activity. See Tex.
Dep’t of Pub. Safety v. Abbott, 310 S.W.3d 670 (Tex. App.—Austin 2010, no pet.) (finding
confidential under section 418.182 video recording containing images recorded by security

3 The United States Department of Education Family Policy Compliance Office (the “DOE”) has informed
this office FERPA does not permit state and local educational authorities to disclose to this office, without
parental consent, personally identifiable information contained in education records for the purpose of our
review in the open records ruling process under the Act. The DOE has determined FERPA determinations
must be made by the educational authority in possession of the education records. We have posted a copy of
the letter from the DOE to this office on the Attorney General’s website:
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-
USDOE-FERPA .pdf.
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cameras in Texas Capitol hallway because specifications of security system included
cameras’ capabilities and video recording demonstrated those capabilities through
characteristics, quality, and clarity of images recorded). Accordingly, the university must
withhold the information it has marked under section 552.101 of the Government Code in
conjunction with section 418.182(a) of the Government Code.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which pertains to criminal history record information (“CHRI”) generated by the
National Crime Information Center or by the Texas Crime Information Center. Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain
from the federal government or other states. Open Records Decision No. 565 (1990). The
federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code makes CHRI the Texas
Department of Public Safety (“DPS”) maintains confidential, except DPS may disseminate
this information as provided in subchapters E-1 and F of chapter 411 of the Government
Code. See Gov’t Code § 411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for criminal justice purposes. See id.
§ 411.083(b)(1), .089. The submitted information contains a Federal Bureau of
Investigation (“FBI”’) number that constitutes CHRI generated by the FBI. Therefore, the
university must withhold the submitted FBI numbers under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code.*

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
Under the common-law right of privacy, an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. The
Third Court of Appeals has concluded public citizens’ dates of birth are protected by
common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-
13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied)
(mem. op.). The university must withhold the dates of birth it has marked under section
552.101 of the Government Code in conjunction with common-law privacy.

In summary, the university must withhold the following: (1) the information it has marked
under section 552.101 of the Government Code in conjunction with section 418.182(a) of
the Government Code; (2) the submitted FBI numbers under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code; and (3)
the dates of birth it has marked under section 552.101 of the Government Code in
conjunction with common-law privacy. The university must release the remaining
information, including the student-identifying information it redacted.’

4 We note individuals may obtain their own criminal record history information from DPS. See Gov’t Code
§ 411.083(b)(3).

5 Because the requestor has a special right of access to some of the information being released, the university
must again seek a decision from this office if it receives another request for the same information from another
requestor.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

James L. Coggeshall
Assistant Attorney General
Open Records Division
JLC/jxd

Ref: ID# 857937

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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