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December 11, 2020 
 
 
 
Mr. Jeffrey W. Giles 
Assistant City Attorney 
City of Houston 
P.O. Box 368 
Houston, Texas 77001-0368 
 

OR2020-31029 
 
Dear Mr. Giles: 
 
You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 
was assigned ID# 858356 (GC No. 26996). 
 
The City of Houston (the “city”) received a request for (1) certain information pertaining 
to a specified internal affairs investigation and (2) certain records pertaining to two named 
individuals.  You claim the submitted information is excepted from disclosure under section 
552.103 of the Government Code.  We have considered the exception you claim and 
reviewed the submitted information. 
 
Initially, we note the city has only submitted information responsive to the second portion 
of the request for information.  Although the city states it has submitted a representative 
sample of the requested information, we find the submitted information is not representative 
of all the types of information to which the requestor seeks access.  Please be advised, this 
open records letter ruling applies only to the types of information the city has submitted for 
our review.  This ruling does not authorize the city to withhold any information that is 
substantially different from the types of information it submitted to this office.  See Gov’t 
Code § 552.302 (where request for attorney general decision does not comply with 
requirements of Gov’t Code § 552.301, information at issue is presumed to be public).  
Accordingly, to the extent any such information existed on the date the city received the 
request, we assume the city has released it.  If the city has not released any such information, 
it must do so at this time.  See id. §§ 552.301(a), .302; see also Open Records Decision No. 
664 (2000) (if governmental body concludes no exceptions apply to requested information, 
it must release information as soon as possible).  
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Next, we must address the city’s obligations under section 552.301 of the Government 
Code, which prescribes the procedures a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure.  See 
Gov’t Code § 552.301.  Pursuant to section 552.301(b), a governmental body must ask for 
a decision from this office and state the exceptions that apply within ten business days of 
receiving the written request.  See id. § 552.301(b).  The city states it received the instant 
request on September 21, 2020.  The city does not inform us it was closed for any business 
days between September 21, 2020, and October 5, 2020.  Accordingly, the city was required 
to provide the information required by section 552.301(b) by October 5, 2020.  However, 
the envelope in which the city submitted the information required by section 552.301(b) 
was postmarked October 7, 2020.  See id. § 552.308(a)(1) (describing rules for calculating 
submission dates of documents sent via first class United States mail, common or contract 
carrier, or interagency mail).  Accordingly, we conclude the city failed to comply with the 
procedural obligations mandated by section 552.301 of the Government Code.   
 
Pursuant to section 552.302 of the Government Code, a governmental body’s failure to 
comply with the procedural requirements of section 552.301 results in the legal 
presumption that the requested information is public and must be released unless there is a 
compelling reason to withhold the information from disclosure.  See id. § 552.302; Simmons 
v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. 
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ).  The city claims section 
552.103 of the Government Code.  Because sections 552.101, 552.102, 552.117, 552.130, 
and 552.137 of the Government Code can provide compelling reasons to overcome the 
presumption of openness, we will address the applicability of these exceptions against the 
release of the submitted information.1  However, we find the city has failed to establish a 
compelling reason to address its claimed exception. 
 
Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 
Code § 552.101.  Section 552.101 encompasses information protected by other statutes, 
such as section 6103(a) of title 26 of the United States Code.  Section 6103(a) renders tax 
information confidential.  Attorney General Opinion H-1274 (1978) (tax returns); Open 
Records Decision No. 600 (1992) (W-4 forms).  Section 6103(b) defines the term “return 
information” as the following: 
 

[A] taxpayer’s identity, the nature, source, or amount of his income, 
payments, receipts, deductions, exemptions, credits, assets, liabilities, net 
worth, tax liability, tax withheld, deficiencies, overassessments, or tax 
payments . . . or any other data, received by, recorded by, prepared by, 
furnished to, or collected by the Secretary [of the Treasury] with respect to 
a return or with respect to the determination of the existence, or possible 
existence, of liability . . . for any tax, penalty, interest, fine, forfeiture, or 
other imposition, or offense[.] 

 
 

1 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but 
ordinarily will not raise other exceptions.  See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 



Mr. Jeffrey W. Giles - Page 3 

26 U.S.C. § 6103(b)(2)(A).  Federal courts have construed the term “return information” 
expansively to include any information gathered by the Internal Revenue Service regarding 
a taxpayer’s liability under title 26 of the United States Code.  See Mallas v. Kolak, 721 
F.Supp. 748, 754 (M.D.N.C. 1989), dismissed in part, aff’d in part, vacated in part, and 
remanded, 993 F.2d 1111 (4th Cir. 1993).  Accordingly, the city must withhold the W-4 
form we marked under section 552.101 of the Government Code in conjunction with section 
6103(a) of title 26 of the United States Code. 
 
Section 552.102(a) of the Government Code excepts from disclosure “information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy.”  Gov’t Code § 552.102(a).  The Texas Supreme Court has held section 
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts.  Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010).  Accordingly, the city must withhold 
the employees’ dates of birth we marked under section 552.102(a) of the Government Code. 
 
Section 552.117(a)(2) of the Government Code excepts from public disclosure the current 
and former home addresses and telephone numbers, emergency contact information, social 
security number, and family member information of a peace officer, regardless of whether 
the peace officer made an election under section 552.024 or section 552.1175 of the 
Government Code.  See Gov’t Code § 552.117(a)(2).  Section 552.117(a)(2) applies to 
peace officers as defined by article 2.12 of the Code of Criminal Procedure.  We note 
section 552.117 encompasses a personal cellular telephone number, provided a 
governmental body does not pay for the cellular telephone service.  See Open Records 
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone 
numbers paid for by governmental body and intended for official use).  In this instance, 
however, it is unclear whether the individuals whose information is at issue are currently 
licensed peace officers as defined by article 2.12 of the Code of Criminal Procedure.  
Accordingly, to the extent the individuals whose information is at issue are currently 
licensed peace officers as defined by article 2.12, the city must withhold the information 
we marked under section 552.117(a)(2) of the Government Code; however, the marked 
cellular telephone numbers may be withheld only if a governmental body does not pay for 
the cellular telephone services.   
 
If the information we marked under section 552.117 pertains to individuals who are no 
longer licensed peace officers, then the information at issue may be subject to section 
552.117(a)(1) of the Government Code.  Section 552.117(a)(1) excepts from disclosure the 
home address and telephone number, emergency contact information, social security 
number, and family member information of a current or former employee of a governmental 
body who requests this information be kept confidential under section 552.024 of the 
Government Code.  See Gov’t Code § 552.117(a)(1).  As noted above, section 552.117 is 
also applicable to the personal cellular telephone number of a current or former employee 
or official of a governmental body, provided the cellular telephone service is not paid for 
by a governmental body.  See ORD 506 at 5-6.  Whether a particular item of information is 
protected by section 552.117(a)(1) must be determined at the time of the governmental 
body’s receipt of the request for the information.  See Open Records Decision No. 530 at 5 
(1989).  Thus, information may be withheld under section 552.117(a)(1) only on behalf of 
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a current or former employee who made a request for confidentiality under section 552.024 
prior to the date of the governmental body’s receipt of the request for information.  
Information may not be withheld under section 552.117(a)(1) on behalf of a current or 
former employee who did not timely request under section 552.024 the information be kept 
confidential.  Therefore, to the extent the individuals at issue are no longer peace officers 
as defined by article 2.12 and to the extent these individuals timely requested confidentiality 
under section 552.024 of the Government Code, the city must withhold the marked 
information under section 552.117(a)(1) of the Government Code; however, the cellular 
telephone numbers may only be withheld if a governmental body does not pay for the 
cellular telephone services.2   
 
Section 552.130 of the Government Code excepts from public disclosure information 
relating to a motor vehicle operator’s license, driver’s license, motor vehicle title or 
registration, or personal identification document issued by an agency of this state or another 
state or country.  See Gov’t Code § 552.130.  Accordingly, the city must withhold the motor 
vehicle record information we marked under section 552.130 of the Government Code. 
 
Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body” unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c).  See id. § 552.137(a)-(c).  The 
e-mail addresses at issue are not excluded by subsection (c).  Accordingly, the city must 
withhold the personal e-mail addresses we marked under section 552.137 of the 
Government Code, unless the owners affirmatively consent to their public disclosure.   
 
In summary, the city must withhold the W-4 form we marked under section 552.101 of the 
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.  
The city must withhold the employees’ dates of birth we marked under section 552.102(a) 
of the Government Code.  To the extent the individuals whose information is at issue are 
currently licensed peace officers as defined by article 2.12, the city must withhold the 
information we marked under section 552.117(a)(2) of the Government Code; however, the 
marked cellular telephone numbers may be withheld only if a governmental body does not 
pay for the cellular telephone services.  To the extent the individuals at issue are no longer 
peace officers as defined by article 2.12 and to the extent these individuals timely requested 
confidentiality under section 552.024 of the Government Code, the city must withhold the 
marked information under section 552.117(a)(1) of the Government Code; however, the 
cellular telephone numbers may only be withheld if a governmental body does not pay for 
the cellular telephone services.  The city must withhold the motor vehicle record 
information we marked under section 552.130 of the Government Code.  The city must 
withhold the personal e-mail addresses we marked under section 552.137 of the 
Government Code, unless the owners affirmatively consent to their public disclosure.  The 
city must release the remaining information. 
 

 
2 Regardless of the applicability of section 552.117 of the Government Code, we note section 552.147(b) of 
the Government Code authorizes a governmental body to redact a living person’s social security number from 
public release without the necessity of requesting a decision from this office.  See Gov’t Code § 552.147(b). 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Kimbell Kesling  
Assistant Attorney General 
Open Records Division 
 
KK/be 
 
Ref: ID# 858356 
 
Enc. Submitted documents 
 
c: Requestor 
 (w/o enclosures) 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued

