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December 7, 2020 

 

 

 

 

Ms. Montana Anderson 

Legal Assistant 

City of Abilene 

P.O. Box 60 

Abilene, Texas 79604-0060 

 

OR2020-30478 

 

Dear Ms. Anderson: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 856356 (Request 20-1939). 

 

The City of Abilene (the “city”) received a request for information related to certain 

projects, contracts, reports, and communications pertaining to the Development 

Corporation of Abilene (the “DCOA”).  You state the city is releasing some information.  

You claim the submitted information is not subject to the Act.  You also claim some of the 

submitted information is excepted from disclosure under section 552.101 of the 

Government Code.  Further,  you state the city notified the DCOA and Texas State 

Technical College (“TSTC”) of the request for information and of the right to submit 

arguments to this office as to why the submitted information should not be released.1  See 

Gov’t Code §§ 552.304 (providing that interested party may submit written comments 

regarding why information should or should not be released), .305(d); see also Open 

Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits 

governmental body to rely on interested third party to raise and explain applicability of 

exception in the Act in certain circumstances).  We have received comments from the 

DCOA.  We have considered the submitted arguments and reviewed the submitted 

information.  We have also received and considered comments submitted by the requestor.  

See Gov’t Code § 552.304.  

 

 
1 As of the date of this letter, we have not received comments from TSTC.   

 

KEN PAXTON 
ATTORNEY GENER.AL OF TEXAS 
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Initially, we address the city’s assertion the submitted information is not subject to the Act.  

The Act is applicable only to “public information.”  See id.§§ 552.002, .021.  Section 

552.002 of the Government Code defines “public information” as: 

 

(a) [I]nformation that is written, produced, collected, assembled, or 

maintained under a law or ordinance or in connection with the transaction 

of official business: 

 

(1) by a governmental body; 

 

(2) for a governmental body and the governmental body: 

 

(A) owns the information; 

 

(B) has a right of access to the information; or 

 

(C) spends or contributes public money for the purpose of 

writing, producing, collecting, assembling, or maintaining 

the information; or 

 

(3) by an individual officer or employee of a governmental body in 

the officer’s or employee’s official capacity and the information 

pertains to official business of the governmental body. 

 

(a-1) Information is in connection with the transaction of official business if 

the information is created by, transmitted to, received by, or maintained by 

an officer or employee of the governmental body in the officer's or 

employee's official capacity, or a person or entity performing official 

business or a governmental function on behalf of a governmental body, and 

pertains to official business of the governmental body. 

 

Id. § 552.002(a), (a-1).  Thus, virtually all the information in a governmental body’s 

physical possession constitutes public information and is subject to the Act.  Id.; see Open 

Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988).  The Act also encompasses 

information that a governmental body does not physically possess.  Information that is 

written, produced, collected, assembled, or maintained by a third party may be subject to 

disclosure under the Act if a governmental body owns, has a right of access to, or spends 

or contributes public money for the purpose of writing, producing, collecting, assembling, 

or maintaining the information.  Gov’t Code § 552.002(a); see Open Records Decision No. 

462 at 4 (1987). Information is “in connection with the transaction of official business” if 

the information is created by, transmitted to, received by, or maintained by a person or 

entity performing official business or a government function on behalf of a governmental 

body and the information pertains to official business of the governmental body.  

See Gov’t Code § 552.002(a-l).  Moreover, section 552.001 of the Act provides that it is 

the policy of this state that each person is entitled, unless otherwise expressly provided by 

law, at all times to complete information about the affairs of government and the official 

acts of public officials and employees.  See id. § 552.001(a). 
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We further note the characterization of information as “public information” under the Act 

is not dependent on whether the requested records are in the possession of an individual or 

whether a governmental body has a particular policy or procedure that establishes a 

governmental body’s access to the information.  See Open Records Decision No. 635 

at 3-4 (1995) (finding information does not fall outside definition of “public information” 

in Act merely because individual member of governmental body possesses information 

rather than governmental body as whole). Thus, if the information at issue is related to the 

city’s business, the mere fact it is not in the city’s possession does not remove the 

information from the scope of the Act.  See ORD 635 at 6-8 (stating information maintained 

on a privately-owned medium and actually used in connection with the transaction of 

official business would be subject to the Act). 

 

The city argues the submitted information is not “public information” subject to the Act 

because the DCOA maintains the information and the information was not in the city’s 

possession at the time the city received the request for information.  However, the city 

informs us it has a right of access to the DCOA’s records under Texas Local Government 

Code section 501.073, and the DCOA provided the information to the city for purposes of 

the city requesting a ruling from this office regarding the present request for information.  

Upon review, we find the submitted information constitutes “information that is written, 

produced, collected, assembled, or maintained under a law or ordinance or in connection 

with the transaction of official business” by or for the city.  See Gov’t Code § 552.002.  

Therefore, the submitted information constitutes public information subject to the Act and 

may only be withheld if an exception to disclosure under the Act applies. 

 

Next, we address the requestor’s assertion the city failed to comply with section 552.301 of 

the Government Code in requesting a ruling from this office.  Section 552.301 of the 

Government Code prescribes the procedures a governmental body must follow in asking 

this office to decide whether requested information is excepted from public disclosure.  See 

id. § 552.301.  Pursuant to section 552.301(b), a governmental body must ask for a decision 

from this office and state the exceptions that apply within ten business days of receiving 

the written request.  See id. § 552.301(b).  The city received the instant request on 

September 11, 2020.  The city does not inform us it was closed for any business days 

between September 11, 2020, and September 25, 2020.  Thus, the city’s ten-business-day 

deadline under section 552.301(b) was September 25, 2020.  The envelope in which the 

city provided the information required by section 552.301(b) was postmarked September 

25, 2020.  See id. § 552.308(a)(1) (describing rules for calculating submission dates of 

documents sent via first class United States mail, common or contract carrier, or 

interagency mail).  Thus, we conclude the city’s correspondence to this office was timely 

submitted.  Accordingly, we find the city complied with the procedural requirements 

mandated by section 552.301 of the Government Code.  Therefore, we will address the 

remaining arguments against disclosure of the submitted information. 
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You state the city will redact information subject to section 552.117 of the Government 

Code pursuant to section 552.024(c) of the Government Code.2  The DCOA also seeks to 

withhold some of the information at issue under section 552.117(a)(1) of the Government 

Code.  Section 552.117(a)(1) excepts from disclosure the home address and telephone 

number, emergency contact information, social security number, and family member 

information of a current or former employee or official of a governmental body who 

requests this information be kept confidential under section 552.024 of the Government 

Code.  See Gov’t Code § 552.117(a)(1).  Whether a particular item of information is 

protected by section 552.117(a)(1) must be determined at the time of the governmental 

body’s receipt of the request for the information.  See Open Records Decision No. 530 at 5 

(1989).  Thus, information may be withheld under section 552.117(a)(1) only on behalf of 

a current or former employee or official who made a request for confidentiality under 

section 552.024 prior to the date of the governmental body’s receipt of the request for the 

information.  Therefore, to the extent the individuals whose information is at issue timely 

requested confidentiality under section 552.024 of the Government Code, the city must 

withhold the information we have marked under section 552.117(a)(1) of the Government 

Code; however, the cellular telephone numbers may only be withheld if the telephone 

service is not paid for by a governmental body.  Conversely, to the extent the individuals 

whose information is at issue did not timely request confidentiality under section 552.024 

or the cellular telephone service is paid for by a governmental body, the city may not 

withhold the information at issue under section 552.117(a)(1) of the Government Code.  

Further, we find none of the remaining information at issue is subject to section 552.117, 

and it may not be withheld on that basis. 

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101  Section 552.101 encompasses the doctrine of common-law privacy, which 

protects information that is (1) highly intimate or embarrassing, the publication of which 

would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 

the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).  

To demonstrate the applicability of common-law privacy, both prongs of this test must be 

satisfied.  Id. at 681-82.  Types of information considered intimate and embarrassing by the 

Texas Supreme Court are delineated in Industrial Foundation.  Id. at 683.  Additionally, 

this office has concluded some kinds of medical information are generally highly intimate 

or embarrassing.  See Open Records Decision No. 455 (1987).  This office also has found 

personal financial information not relating to a financial transaction between an individual 

and a governmental body is generally highly intimate or embarrassing.  See Open Records 

Decision Nos. 600 (1992) (employee’s designation of retirement beneficiary, choice of 

insurance carrier, election of optional coverages, direct deposit authorization, forms 

allowing employee to allocate pretax compensation to group insurance, health care or 

 
2 Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information 

protected by section 552.117(a)(1) of the Government Code without the necessity of requesting a decision 

under the Act if the current or former employee or official to whom the information pertains timely chooses 

not to allow public access to the information.  See Gov’t Code § 552.024(c)(2).  If a governmental body 

redacts such information, it must notify the requestor in accordance with subsections 552.024(c-1) and (c-2).  

See id. § 552.024(c-1)-(c-2). 
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dependent care), 523 (1989) (common-law privacy protects credit reports, financial 

statements, and other personal financial information), 373 (1983) (sources of income not 

related to financial transaction between individual and governmental body protected under 

common-law privacy).   

 

Upon review, we find some of the remaining information satisfies the standard articulated 

by the Texas Supreme Court in Industrial Foundation.  However, we note some of the 

information at issue relates to an individual who may be de-identified pursuant to section 

552.117 of the Government Code and whose privacy interests would, thus, be protected.  

Consequently, we must rule conditionally.  To the extent the information we have marked 

pertains to an individual who has not been de-identified, the city must withhold such 

information under section 552.101 of the Government Code in conjunction with common-

law privacy.  Conversely, to the extent the information we have marked does pertain to an 

individual who has been de-identified, the city may not withhold such information under 

section 552.101 of the Government Code in conjunction with common-law privacy.  

However, we find you have failed to demonstrate the remaining information at issue is 

highly intimate or embarrassing and not of legitimate public concern.  Therefore, the city 

may not withhold any portion of the remaining information under section 552.101 of the 

Government Code in conjunction with common-law privacy. 

 

Section 552.130 of the Government Code excepts from public disclosure information 

relating to a motor vehicle operator’s or driver’s license, motor vehicle title or registration, 

or personal identification document issued by an agency of this state or another state or 

country.3  See Gov’t Code § 552.130.  Accordingly, the city must withhold all visible 

license plates in the remaining information under section 552.130 of the Government Code. 

 

In summary, to the extent the individuals whose information is at issue timely requested 

confidentiality under section 552.024 of the Government Code, the city must withhold the 

information we have marked under section 552.117(a)(1) of the Government Code; 

however, the cellular telephone numbers may only be withheld if the telephone service is 

not paid for by a governmental body.  To the extent the information we have marked 

pertains to individuals who have not been de-identified, the city must withhold such 

information under section 552.101 of the Government Code in conjunction with common-

law privacy.  The city must withhold all visible license plates in the remaining information 

under section 552.130 of the Government Code.  The city must release the remaining 

information.  

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

 
3 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but 

ordinarily will not raise other exceptions.  See Open Records Decision Nos. 481 (1987), 480 (1987), 470 

(1987).  

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
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government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Erin Groff 

Assistant Attorney General 

Open Records Division 

 

EMG/rm 

 

Ref: ID# 856356 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 

 

 2 Third Parties 

 (w/o enclosures) 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued

