KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 12, 2020

Ms. Amy Bass-Domel

Open Records

Williamson County Sheriff’s Office
508 South Rock Street
Georgetown, Texas 78626

OR2020-28521
Dear Ms. Bass-Domel:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 853935.

The Williamson County Sheriff’s Office (the “sheriff’s office”) received a request for
specified information pertaining to a named deputy during a specified time period. You
state you will redact dates of birth pursuant to Open Records Letter No. 2016-21706
(2016)." You claim the submitted information is excepted from disclosure under sections
552.101, 552.108, 552.117, 552.137, and 552.152 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.108(a) of the Government Code excepts from disclosure “[i]Jnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108(a)(1) must explain how and why the release
of the requested information would interfere with law enforcement.  See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
You state the information you have indicated relates to an ongoing investigation, and
release of that information would interfere with the investigation and prosecution of the
case. Based upon this representation, we conclude the release of the information at issue

" Open Records Letter No. 2016-21706 authorizes the sheriff’s office to withhold the dates of birth of public
citizens under section 552.101 of the Government Code in conjunction with common-law privacy without
requesting a decision from this office.
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would interfere with the detection, investigation, or prosecution of crime. See Houston
Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th
Dist.] 1975) (court delineates law enforcement interests that are present in active cases),
writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is
applicable to the information at issue. Accordingly, the sheriff’s office may withhold the
information you have indicated under section 552.108(a)(1) of the Government Code.>

Section 552.101 of the Government Code excepts “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683.

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of common-law privacy to information relating to an
investigation of alleged sexual harassment. The investigation files in Ellen contained
individual witness statements, an affidavit by the individual accused of the misconduct
responding to the allegations, and conclusions of the board of inquiry that conducted the
investigation. See 840 S.W.2d at 525. The court ordered the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating the public’s
interest was sufficiently served by the disclosure of such documents. Id. The Ellen court
held “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released along with the statement of the accused under
Ellen, but the identities of the victim and witnesses of the alleged sexual harassment must
be redacted, and their detailed statements must be withheld from disclosure. See Open
Records Decision Nos. 393 (1983), 339 (1982). If no adequate summary of the
investigation exists, then all of the information relating to the investigation ordinarily must
be released, with the exception of information that would identify the victims and witnesses.
We note supervisors are generally not witnesses for purposes of Ellen, except where their
statements appear in a non-supervisory context. We also note information belonging to an
individual who has been de-identified may not be withheld under common-law privacy as
the de-identified individual’s privacy interests are protected.

In this instance, some of the remaining information is related to a sexual harassment
investigation and does not include an adequate summary. Therefore, the sheriff’s office
must generally release the information pertaining to the investigation. However, this

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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information contains the identity of the alleged sexual harassment victim, including the
video recordings and audio recording we have indicated. You state the sheriff’s office does
not have the technological ability to redact confidential information from the audio
recording at issue. However, because the sheriff’s office had the ability to copy the audio
recording for our review, we believe the sheriff’s office has the capability to produce a copy
of only the non-confidential portions of the audio recording at issue. Additionally, you
state the sheriff’s office does not have the technological capability to redact confidential
information from the video recordings. Therefore, the sheriff’s office must withhold the
information we have marked and indicated under section 552.101 of the Government Code
in conjunction with common-law privacy and Ellen.® See 840 S.W.2d at 525. However,
we find the sheriff’s office has not demonstrated any portion of the remaining information
at issue identifies a victim or witness of sexual harassment and, thus, has not demonstrated
the remaining information is highly intimate or embarrassing and not of legitimate public
interest. Thus, none of the remaining information at issue may be withheld under section
552.101 in conjunction with common-law privacy and Ellen.

As stated above, section 552.101 of the Government of the Code encompasses the doctrine
of common-law privacy. Types of information considered intimate and embarrassing by
the Texas Supreme Court are delineated in Industrial Foundation. Indus. Found., 540
S.W.2d at 683. Additionally, this office has concluded some kinds of medical information
are generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987).
Upon review, we conclude the information we have marked meets the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the sheriff’s office
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy. However, we find no portion of the
remaining information is highly intimate or embarrassing and of no legitimate public
concern, and the sheriff’s office may not withhold any of the remaining information under
section 552.101 of the Government Code on the basis of common-law privacy.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2). Section
552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure. We note section 552.117 also encompasses a personal cellular telephone
number, unless the cellular service is paid for by a governmental body. See Open Records
Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not applicable to
cellular telephone numbers provided and paid for by governmental body and intended for
official use). Upon review, we find the sheriff’s office must withhold the information you
have marked and the additional information we have marked under section 552.117(a)(2)
of the Government Code; however, the sheriff’s office may only withhold the marked
cellular telephone numbers if the cellular telephone services are not paid for by a
governmental body.

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
The e-mail addresses at issue are not a type specifically excluded by section 552.137(c) of
the Government Code. Accordingly, the sheriff’s office must withhold the e-mail addresses
you have marked under section 552.137 of the Government Code, unless the owners of the
e-mail addresses affirmatively consent to their disclosure.

Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from [required
public disclosure] if, under the specific circumstances pertaining to the
employee or officer, disclosure of the information would subject the
employee or officer to a substantial threat of physical harm.

Id. § 552.152. The sheriff’s office represents the release of the undercover officers’
identities would subject the officers to a substantial threat of physical harm. Therefore, we
find section 552.152 is applicable to the identities of the undercover officers within the
information at issue. Accordingly, the sheriff’s office must withhold the identifying
information of the undercover officers, which you have marked, under section 552.152 of
the Government Code.

In summary, the sheriff’s office may withhold the information you have indicated under
section 552.108(a)(1) of the Government Code. The sheriff’s office must withhold the
information we have marked and indicated under section 552.101 of the Government Code
in conjunction with common-law privacy and Ellen. The sheriff’s office must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. The sheriff’s office must withhold the information you have
marked and the additional information we have marked under section 552.117(a)(2) of the
Government Code; however, the sheriff’s office may only withhold the marked cellular
telephone numbers if the cellular telephone services are not paid for by a governmental
body. The sheriff’s office must withhold the e-mail addresses you have marked under
section 552.137 of the Government Code, unless the owners of the e-mail addresses
affirmatively consent to their disclosure. The sheriff’s office must withhold the information
you have marked under section 552.152 of the Government Code. The sheriff’s office must
release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
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government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Meredith L. Coffman
Assistant Attorney General
Open Records Division
MLC/mo

Ref: ID# 853935

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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