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November 12, 2020 
 
 
 
Ms. Kristen Barnebey 
County District Attorney 
Aransas County 
2840 Highway 35 
Rockport, Texas 78382 
 

OR2020-28511 
 
Dear Ms. Barnebey: 
 
You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 
was assigned ID# 853716. 
 
Aransas County (the “county”) received four requests from the same requestor for e-mail 
correspondence involving named individuals or county employees and officials during 
particular time periods.  You claim the submitted information is excepted from disclosure 
under sections 552.101, 552.104, 552.105, 552.107, 552.131, and 552.139 of the 
Government Code.  We have considered the exceptions you claim and reviewed the 
submitted representative sample of information.1 
 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not 
of legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied.  Id. at 681-82.  Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation.  Id. at 683.  This office has found personal financial information not relating 
to a financial transaction between an individual and a governmental body is generally 

                                                 
1 We assume that the “representative sample” of records submitted to this office is truly representative of the 
requested records as a whole.  See Open Records Decision Nos. 499 (1988), 497 (1988).  This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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highly intimate or embarrassing.  See Open Records Decision Nos. 600 (1992) (employee’s 
designation of retirement beneficiary, choice of insurance carrier, election of optional 
coverages, direct deposit authorization, forms allowing employee to allocate pretax 
compensation to group insurance, health care or dependent care), 523 (1989) (common-law 
privacy protects credit reports, financial statements, and other personal financial 
information), 373 (1983) (sources of income not related to financial transaction between 
individual and governmental body protected under common-law privacy).  The Third Court 
of Appeals has concluded public citizens’ dates of birth are protected by common-law 
privacy pursuant to section 552.101.  See Paxton v. City of Dallas, No. 03-13-00546-CV, 
2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).  We 
note common-law privacy protects the interests of individuals, not those of corporate and 
other business entities.  See Open Records Decision Nos. 620 (1993) (corporation has no 
right to privacy), 192 (1978) (right to privacy is designed primarily to protect human 
feelings and sensibilities, rather than property, business, or other pecuniary interests); see 
also Rosen v. Matthews Constr. Co., 777 S.W.2d 434 (Tex. App.—Houston [14th Dist.] 
1989) (corporation has no right to privacy (citing United States v. Morton Salt Co., 338 
U.S. 632, 652 (1950))), rev’d on other grounds, 796 S.W.2d 692 (Tex. 1990).  We also note 
an individual’s name, education, prior employment, and personal information are not 
ordinarily private information subject to common-law privacy.  See Open Records Decision 
Nos. 554 (1990), 448 (1986).  Upon review, we find the county has failed to demonstrate 
any of the submitted information is highly intimate or embarrassing and not of legitimate 
concern to the public.  Therefore, the county may not withhold any of the submitted 
information under section 552.101 in conjunction with common-law privacy. 
 
Section 552.104(a) of the Government Code excepts from disclosure information that a 
governmental body demonstrates, if released, would “harm its interests by providing an 
advantage to a competitor or bidder in a particular ongoing competitive situation or in a 
particular competitive situation where the governmental body establishes the situation at 
issue is set to reoccur or there is a specific and demonstrable intent to enter into the 
competitive situation again in the future.”  Gov’t Code § 552.104(a).  The “test under 
section 552.104 is whether knowing another bidder’s [or competitor’s information] would 
be an advantage, not whether it would be a decisive advantage.”  Boeing Co. v. Paxton, 466 
S.W.3d 831, 841 (Tex. 2015).  After review of the information at issue and consideration 
of the arguments, we find the county has failed to demonstrate the applicability of section 
552.104 to the information at issue.  Thus, we conclude the county may not withhold any 
of the submitted information at issue under section 552.104(a). 
 
Section 552.105 of the Government Code excepts from disclosure information relating to: 
 

(1) the location of real or personal property for a public purpose prior 
to public announcement of the project; or 
 
(2) appraisals or purchase price of real or personal property for a 
public purpose prior to the formal award of contracts for the property. 
 

Gov’t Code § 552.105.  We note this provision is designed to protect a governmental body’s 
planning and negotiating position with regard to particular transactions.  See Open Records 
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Decision Nos. 564 (1990), 357 (1982), 310 (1982).  Information that is excepted from 
disclosure under section 552.105 that pertains to such negotiations may be excepted from 
disclosure so long as the transaction relating to that information is not complete.  
See ORD 310.  Under section 552.105, a governmental body may withhold information 
“which, if released, would impair or tend to impair [its] ‘planning and negotiating position 
in regard to particular transactions.’”  ORD 357 at 3 (quoting Open Records Decision 
No. 222 (1979)).  The question of whether specific information, if publicly released, would 
impair a governmental body’s planning and negotiating position with regard to particular 
transactions is a question of fact.  Accordingly, this office will accept a governmental 
body’s good-faith determination in this regard, unless the contrary is clearly shown as a 
matter of law.  See ORD 564.  However, upon review, we find the county has failed to 
demonstrate any portion of the submitted information is subject to section 552.105 of the 
Government Code.  Thus, the county may not withhold any of the submitted information 
under section 552.105 of the Government 
 
Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege.  When asserting the attorney-client privilege, a governmental 
body has the burden of providing the necessary facts to demonstrate the elements of the 
privilege in order to withhold the information at issue.  Open Records Decision No. 676 at 
6-7 (2002).  First, a governmental body must demonstrate that the information constitutes 
or documents a communication.  Id. at 7.  Second, the communication must have been made 
“to facilitate the rendition of professional legal services” to the client governmental body.  
TEX. R. EVID. 503(b)(1).  The privilege does not apply when an attorney or representative 
is involved in some capacity other than that of providing or facilitating professional legal 
services to the client governmental body.  In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 
340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not 
apply if attorney acting in a capacity other than that of attorney).  Governmental attorneys 
often act in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers.  Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element.  Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives.  TEX. R. EVID. 503(b)(1).  Thus, a governmental body must inform this 
office of the identities and capacities of the individuals to whom each communication at 
issue has been made.  Lastly, the attorney-client privilege applies only to a confidential 
communication, id., meaning it was “not intended to be disclosed to third persons other than 
those: (A) to whom disclosure is made to further the rendition of professional legal services 
to the client; or (B) reasonably necessary to transmit the communication.”  Id. 503(a)(5).  
Whether a communication meets this definition depends on the intent of the parties 
involved at the time the information was communicated.  Osborne v. Johnson, 954 S.W.2d 
180, 184 (Tex. App.—Waco 1997, orig. proceeding).  Moreover, because the client may 
elect to waive the privilege at any time, a governmental body must explain that the 
confidentiality of a communication has been maintained.  Section 552.107(1) generally 
excepts an entire communication that is demonstrated to be protected by the attorney-client 
privilege unless otherwise waived by the governmental body.  See Huie v. DeShazo, 922 
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts 
contained therein). 
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You assert the submitted information includes attorney-client privileged communications.  
We note you have not identified the information you contend is privileged under the 
attorney-client privilege or identified the privileged parties.  See Gov’t Code 
§ 552.301(e)(2) (governmental body must label information to indicated which exceptions 
apply).  Therefore, we conclude the county has not established the information at issue 
consists of privileged attorney-client communications, and the county may not withhold it 
under section 552.107(1). 
 
Section 552.131 of the Government Code relates to economic development information and 
provides, in part: 
 

(a) Information is excepted from [required public disclosure] if the 
information relates to economic development negotiations involving a 
governmental body and a business prospect that the governmental body 
seeks to have locate, stay, or expand in or near the territory of the 
governmental body and the information relates to: 

 
(1) a trade secret of the business prospect; or 

 
(2) commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the 
information was obtained. 

 
Id. § 552.131(a).  Section 552.131 (a) protects the proprietary interests of third parties that 
have provided information to governmental bodies, not the interests of governmental bodies 
themselves.  We note section 552.131(a) does not protect the interests of a governmental 
body regarding the release of information pertaining to economic development 
negotiations.  There has been no demonstration by a third party that any of the information 
at issue constitutes a trade secret or that release of any of the information at issue would 
cause a third party substantial competitive harm.  See Open Record Decision Nos. 661 at 
5-6 (1999), 552 at 5 (1990).  Thus, the county may not withhold any of the submitted 
information under section 552.131(a) of the Government Code. 
 
Section 552.139 of the Government Code provides, in relevant part, the following: 
 

(b) The following is confidential: 
 

. . . 
 

(4) information directly arising from a governmental body’s routine 
efforts to prevent, detect, investigate, or mitigate a computer security 
incident, including information contained in or derived from an 
information security log. 

 
Gov’t Code § 552.139(b)(4).  You claim some of the submitted information is subject to 
section 552.139(b)(4).  Upon review, we find you have failed to demonstrate the submitted 
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information consists of information that directly arises from the county’s efforts to prevent, 
detect, investigate, or mitigate a computer security incident as contemplated by section 
552.139(b).  Accordingly, none of the submitted information may be withheld under section 
552.139(b).  The county must release the submitted information.2 
 
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Erin Groff 
Assistant Attorney General 
Open Records Division 
 
EMG/mo 
 
Ref: ID# 853716 
 
Enc. Submitted documents 
 
c: Requestor 
 (w/o enclosures) 

                                                 
2 We note the information being released contains an e-mail address to which the requestor has a right of 
access under section 552.137(b) of the Government Code.  See Gov’t Code § 552.137(b).  However, 
Open Records Decision No. 684 (2009) is a previous determination authorizing all governmental bodies to 
withhold specific categories of information without the necessity of requesting an attorney general decision, 
including e-mail addresses of members of the public under section 552.137 of the Government Code.  Thus, 
if the county receives another request for this same information from a person who does not have a right of 
access to it, Open Records Decision No. 684 authorizes the county to redact the requestor’s e-mail address 
without the necessity of requesting an attorney general decision. 
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