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November 9, 2020 

 

 

 

 

Ms. Marie N. Johnson 

Counsel for the City of Italy 

Messer Fort McDonald 

6371 Preston Road, Suite 200 

Frisco, Texas 75034 

 

OR2020-28056 

 

Dear Ms. Johnson: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 853359 (ORR# I082420RH). 

 

The City of Italy (the “city”), which you represent, received two requests from the same 

requestor seeking personnel records related to a named city employee and records related 

to a specified arrest of a named individual.  The city states it does not maintain information 

responsive to a portion of the request.1  The city states it is withholding information subject 

to section 552.117 of the Government Code as permitted by section 552.024(c) of the 

Government Code.2  The city also states it is withholding motor vehicle record information 

pursuant to section 552.130(c) of the Government Code and access device numbers 

pursuant to section 552.136(c) of the Government Code.3  The city states it is releasing 

                                                 
1 The Act does not require a governmental body that receives a request for information to create information 

that did not exist when the request was received.  See Econ. Opportunities Dev. Corp. v. Bustamante, 562 

S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 

563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983). 

2 Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone 

numbers, emergency contact information, social security numbers, and family member information of current 

or former officials or employees of a governmental body.  See Gov’t Code § 552.117(a)(1).  Section 552.024 

of the Government Code authorizes a governmental body to withhold information subject to section 552.117 

without requesting a decision from this office if the current or former employee or official chooses not to 

allow public access to the information.  See id. § 552.024(c). 

3 Section 552.130(c) of the Government Code allows a governmental body to redact the information described 

in section 552.130(a) without the necessity of seeking a decision from the attorney general.  See Gov’t Code 
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some of the requested information.  The city claims some of the submitted information is 

excepted from disclosure under sections 552.101 and 552.108 of the Government Code.  

We have considered the exceptions the city claims and reviewed the submitted 

representative sample of information.4 

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101.  Section 552.101 encompasses section 58.008 of the Family Code, which 

provides, in part: 

 

(b) Except as provided by Subsection (c), law enforcement records 

concerning a child and information concerning a child that are stored by 

electronic means or otherwise and from which a record could be generated 

may not be disclosed to the public and shall be: 

 

(1) if maintained on paper or microfilm, kept separate from adult 

records; 

   

(2) if maintained electronically in the same computer system as adult 

records, accessible only under controls that are separate and distinct 

from the controls to access electronic data concerning adults; and 

 

(3) maintained on a local basis only and not sent to a central state 

or federal depository, except as provided by Subsection (c) or 

Subchapter B, D, or E. 

 

Fam. Code § 58.008(b); see also id. § 51.03(a) (defining “delinquent conduct” for purposes 

of title 3 of Family Code).  Section 58.008(b) is applicable to records of juvenile conduct 

that occurred before, on, or after September 1, 2017.  See Act of May 28, 2017, 85th Leg., 

R.S., ch. 746, § 22.  The juvenile must have been at least 10 years old and less than 17 years 

of age when the conduct occurred.  See Fam. Code § 51.02(2) (defining “child” for purposes 

of title 3 of Family Code).  Some of the submitted information, which we marked, involves 

a juvenile offender, so as to fall within the scope of section 58.008(b).  It does not appear 

any of the exceptions in section 58.008 apply.  Accordingly, the city must withhold the 

                                                 
§ 552.130(c).  If a governmental body redacts such information, it must notify the requestor in accordance 

with section 552.130(e).  See id. § 552.130(d), (e).  Section 552.136(c) of the Government Code allows a 

governmental body to redact the information described in section 552.136(b) without the necessity of seeking 

a decision from the attorney general.  See id. § 552.136(c).  If a governmental body redacts such information, 

it must notify the requestor in accordance with section 552.136(e).  See id. § 552.136(d), (e).   

4 We assume the “representative sample” of records submitted to this office is truly representative of the 

requested records as a whole.  See Open Records Decision Nos. 499 (1988), 497 (1988).  This open records 

letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 

extent those records contain substantially different types of information than that submitted to this office. 
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information we marked under section 552.101 of the Government Code in conjunction with 

section 58.008(b) of the Family Code.5 

 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 

privacy, which protects information that is (1) highly intimate or embarrassing, the 

publication of which would be highly objectionable to a reasonable person, and (2) not of 

legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 

668, 685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, both 

prongs of this test must be satisfied.  Id. at 681-82.  Types of information considered 

intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 

Foundation.  Id. at 683.  The doctrine of common-law privacy protects a compilation of an 

individual’s criminal history, which is highly embarrassing information, the publication of 

which would be highly objectionable to a reasonable person.  Cf. United States Dep’t of 

Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when 

considering prong regarding individual’s privacy interest, court recognized distinction 

between public records found in courthouse files and local police stations and compiled 

summary of information and noted individual has significant privacy interest in compilation 

of one’s criminal history).  Furthermore, we find a compilation of a private citizen’s 

criminal history is generally not of legitimate concern to the public.  We note records 

relating to routine traffic violations are not considered criminal history information.  Cf. 

Gov’t Code § 411.082(2)(B) (criminal history record information does not include driving 

record information).  This office has found personal financial information not relating to a 

financial transaction between an individual and a governmental body is excepted from 

required public disclosure under common-law privacy.  See Open Records Decision Nos. 

600 (1992), 545 (1990) (deferred compensation information, participation in voluntary 

investment program, election of optional insurance coverage, mortgage payments, assets, 

bills, and credit history), 523 (1989).  This office has also determined a public employee’s 

net pay is protected by common-law privacy even though it involves a financial transaction 

between the employee and the governmental body.  See Attorney General Opinion GA-

0572 at 3-5 (2007) (net salary necessarily involves disclosure of information about personal 

financial decisions and is background financial information about a given individual that is 

not of legitimate concern to public).  However, there is a legitimate public interest in the 

essential facts about a financial transaction between an individual and a governmental body.   

See ORDs 600 at 9 (information revealing employee participates in group insurance plan 

funded partly or wholly by governmental body is not excepted from disclosure), 545 

(financial information pertaining to receipt of funds from governmental body or debts owed 

to governmental body not protected by common-law privacy).  The Third Court of Appeals 

has concluded public citizens’ dates of birth are protected by common-law privacy pursuant 

to section 552.101.  See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, 

at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).  Upon review, we find 

some of the remaining information, which we marked, satisfies the standard articulated by 

the Texas Supreme Court in Industrial Foundation.  Therefore, the city must withhold the 

information we marked under section 552.101 of the Government Code in conjunction with 

                                                 
5 As our ruling is dispositive for this information, we need not address the remaining argument against its 

disclosure. 
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common-law privacy.  With the exception of the requestor’s date of birth, to which the 

requestor has a right of access pursuant to section 552.023 of the Government Code, the 

city must also withhold all public citizens’ dates of birth under section 552.101 of the 

Government Code in conjunction with common-law privacy.  See Gov’t Code § 552.023(a) 

(“person’s authorized representative has special right of access, beyond right of general 

public, to information held by governmental body that relates to person and that is protected 

from public disclosure by laws intended to protect that person’s privacy interests”); Open 

Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individual 

requests information concerning herself).  However, we find the city has not demonstrated 

any of the remaining information at issue is highly intimate or embarrassing and not of 

legitimate public concern.  Thus, the city may not withhold any portion of the remaining 

information under section 552.101 in conjunction with common-law privacy. 

 

In summary, the city must withhold the information we marked under section 552.101 of 

the Government Code in conjunction with section 58.008(b) of the Family Code.  The city 

must withhold the information we marked under section 552.101 of the Government Code 

in conjunction with common-law privacy.  With the exception of the requestor’s date of 

birth, the city must also withhold all public citizens’ dates of birth under section 552.101 

of the Government Code in conjunction with common-law privacy.  The city must release 

the remaining information. 

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Claire V. Morris Sloan 

Assistant Attorney General 

Open Records Division 

 

CVMS/jm 

 

Ref: ID# 852259 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued

