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Mr. Jonathan Miles

Open Records Attorney

Texas Health and Human Services Commission
P.O. Box 149347

Austin, Texas 78714-9347

OR2020-27863
Dear Mr. Miles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 852487 (DSHS 20200527-9608).

The Texas Department of State Health Services (the “department”) received a request for
six categories of information pertaining to contact tracers. Although you take no position
as to whether the submitted information is excepted under the Act, you state release of this
information may implicate the proprietary interests of third parties. Accordingly, you state,
and provide documentation showing, you notified MTX Group, Inc. (“MTX”) and the
OneStar Foundation (“OneStar”) of the request for information and of their right to submit
arguments to this office as to why the submitted information should not be released. See
Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances). We
have received comments from MTX and OneStar. We have considered the submitted
arguments and reviewed the submitted information.

OneStar asserts its information is not responsive to the present request for information.
However, we note the Act requires a governmental body to make a good-faith effort to
relate a request for information to information the governmental body holds or to which it
has access. See Open Records Decision Nos. 563 (1990), 561 at 8-9 (1990), 555 at 1-2
(1990), 534 at 2-3 (1989). Because the department has submitted the information at issue
for our review, we find the department has made a good-faith effort to relate the present
request to information within its possession or control and submit information to this office
that is responsive to the request. Accordingly, we will address the argument against
disclosure of the information at issue.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial
decision.” Gov’t Code8 552.101. Section 552.101 encompasses information made
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confidential by judicial decision and the common-law physical safety exception. For many
years, this office determined section 552.101, in conjunction with the common-law right to
privacy, protected information from disclosure when “special circumstances” exist in which
the disclosure of information would place an individual in imminent danger of physical
harm. See, e.g., Open Records Decision Nos. 169 (1977) (special circumstances required
to protect information must be more than mere desire for privacy or generalized fear of
harassment or retribution), 123 (1976) (information protected by common-law right of
privacy if disclosure presents tangible physical danger). However, the Texas Supreme
Court has held freedom from physical harm does not fall under the common-law right to
privacy. Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, L.P. & Hearst Newspapers,
L.L.C., 343 S.\W.3d 112 (Tex. 2011). Instead, in Cox, the court recognized, for the first
time, a separate common-law physical safety exception to required disclosure that exists
independent of the common-law right to privacy. Id. at 118. Pursuant to this common-law
physical safety exception, “information may be withheld [from public release] if disclosure
would create a substantial threat of physical harm.” 1d. In applying this standard, the court
noted “deference must be afforded” law enforcement experts regarding the probability of
harm, but further cautioned, “vague assertions of risk will not carry the day.” 1d. at 119.

MTX and OneStar assert, and provide documentation supporting, that a portion of the
submitted information is confidential under the common-law physical safety exception.
Based on the submitted representations, documentation, and our review, we find MTX and
OneStar have demonstrated the release of the information at issue would create a substantial
threat of physical harm. Therefore, we find the department must withhold the information
we marked under section 552.101 of the Government Code in conjunction with the
common-law physical safety exception.! The department must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Jennifer Copeland
Assistant Attorney General
Open Records Division
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L As our ruling on this information is dispositive, we need not address the remaining arguments against its
disclosure.
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