ATTORNEY GENERAL OF TEXAS

November 4, 2020

Ms. Morgan Day Vaughan

Counsel for Lubbock Private Defenders Office
Crenshaw, Dupree & Milam, L.L.P.

4411 98 Street, Suite 400

Lubbock, Texas 79464-4479

OR2020-27685
Dear Ms. Vaughan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 852580 (Ref. No. 10230.75944).

The Lubbock Private Defenders Office (the “defenders office”), which you represent,
received a request for documents from a specified official and specified payment
information during specified time periods. You state you have released some information
to the requestor. You claim some of the submitted information is excepted from disclosure
under sections 552.101 and 552.111 of the Government Code and privileged under Texas
Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5. We have considered the
submitted arguments and reviewed the submitted representative sample of information. '

Initially, we note the submitted information contains minutes of public meetings. The
minutes of a governmental body’s public meetings are specifically made public under
provisions of the Open Meetings Act, chapter 551 of the Government Code. See Gov’t
Code § 551.022 (minutes and tape recordings of open meeting are public records and shall
be available for public inspection and copying on request to governmental body’s chief
administrative officer or officer’s designee). Although you seek to withhold some of this
information under section 552.111 of the Government Code, the exceptions to disclosure
found in the Act generally do not apply to information other statutes make public. See Open
Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Further, information that is

!'We assume that the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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specifically made public by statute may not be withheld under section 552.101 on the basis
of common-law privacy. See Collins v. Tex Mall, L.P.,297 S. W.3d 409, 415 (Tex. App.—
Fort Worth 2009, no pet.) (statutory provision controls and preempts common law only
when statute directly conflicts with common-law principle); Center Point Energy Houston
Elec. LLCv. Harris County Toll Rd. Auth.,436 F.3d 541, 544 (5th Cir. 2006) (common law
controls only where there is no conflicting or controlling statutory law). Therefore, the
submitted minutes of the public meetings must be released pursuant to section 551.022 of
the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 551.104 of the Government Code
which provides, in part, “[f]he certified agenda or tape of a closed meeting is available for
public inspection and copying only under a court order issued under Subsection (b)(3).”
Gov’t Code § 551.104(c). Thus, such information cannot be released to a member of the
public in response to an open records request. See Attorney General Opinion JM-995 at
5-6 (1988) (public disclosure of certified agenda of closed meeting may be accomplished
only under procedures provided in Open Meetings Act). Section 551.146 of the Open
Meetings Act makes it a criminal offense to disclose a certified agenda or tape recording of
a lawfully closed meeting to a member of the public. See Gov’t Code § 551.146(a)-(b); see
also Open Records Decision No. 495 at 4 (1998). Likewise, this office has determined
minutes of a closed meeting are confidential. See Open Records Decision No. 60 (1974)
(closed meeting minutes are confidential under predecessor to section 551.104); see also
Open Records Decision Nos. 563 (1990) (minutes of properly held executive session are
confidential under Open Meetings Act), 495 (information protected under predecessor to
section 551.104 cannot be released to member of public in response to open records
request). We note some of the submitted information consists of the written minutes of a
closed meeting. Accordingly, the defenders office must withhold the closed meeting
minutes under section 552.101 of the Government Code in conjunction with section
551.104 of the Government Code.

Next, we note a portion of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part, the following:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body][.]

Gov’t Code § 552.022(a)(3). Some of the submitted information consists of information in
an account, voucher, or contract relating to the receipt or expenditure of funds by a
governmental body that is subject to section 552.022(a)(3). The defenders office must
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release this information pursuant to section 552.022 unless it is made confidential under the
Act or other law. See id. The Texas Supreme Court has held, however, the Texas Rules of
Evidence and the Texas Rules of Civil Procedure are “other law” within the meaning of
section 552.022. See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001).
Accordingly, we will address your attorney-client privilege claim under rule 503 of the
Texas Rules of Evidence and attorney work product privilege claim under rule 192.5 of the
Texas Rules of Civil Procedure for the information subject to section 552.022 of the
Government Code. We will also address your arguments for the information not subject to
section 552.022 of the Government Code.

Rule 192.5 encompasses the attorney work product privilege. Rule 192.5 defines work
product as

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees, or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TeEX.R. CIv.P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. /d. 192.5;
ORD 677 at 6-8. In order for this office to conclude the information was made or developed
in anticipation of litigation, we must be satisfied that

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation
would ensue and [created or obtained the information] for the purpose of
preparing for such litigation.

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

You state the information you have marked in the information subject to section 552.022
of the Government Code was created for litigation and reflects attorneys' mental
impressions, conclusions, or legal theories. Having considered the submitted arguments
and reviewed the information at issue, we conclude the information at issue constitutes
privileged attorney work product that may be withheld under rule 192.5. Accordingly, the
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defenders office may withhold the information you have marked in the information subject
to section 552.022 of the Government Code under Texas Rule of Civil Procedure 192.5.2

Section 552.111 of the Government Code encompasses the attorney work product privilege
found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. Dallas
Morning News, 22 S.W.3d 351, 360 (Tex. 2000); ORD 677 at 4-8. Rule 192.5 defines work
product as:

(1) [M]aterial prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees, or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX. R. C1v. P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD
677 at 6-8. The test to determine whether information was created or developed in
anticipation of litigation is the same as that discussed above concerning rule 192.5.

You state the information you have marked in the remaining information was created for
litigation and reflects attorneys' mental impressions, conclusions, or legal theories. Having
considered the submitted arguments and reviewed the information at issue, we conclude the
information at issue constitutes privileged attorney work product that may be withheld
under section 552.111 of the Government Code. Accordingly, the defenders office may
withhold the information you have marked in the remaining information under section
552.111 of the Government Code on the basis of the attorney work product privilege.?

In summary, the defenders office must release the board meeting minutes pursuant to
section 551.022 but must withhold the closed meeting minutes under section 552.101 of the
Government Code in conjunction with section 551.104 of the Government Code. The
defenders office may withhold the information you have marked in the information subject
to section 552.022 of the Government Code under Texas Rule of Civil Procedure 192.5.
The defenders office may withhold the remaining information you have marked under
section 552.111 of the Government Code on the basis of the attorney work product
privilege. The defenders office must release the remaining information.

2 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
3 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Meredith L. Coffman
Assistant Attorney General
Open Records Division
MLC/jxd

Ref: ID# 852580

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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