KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 4, 2020

Mr. David T. Bunger

General Counsel

Irving Independent School District
P.O. Box 152637

Irving, Texas 75015-2637

OR2020-27629
Dear Mr. Bunger:

You ask whether certain information is subject to required public disclosure under the Pub-
lic Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 851670 (Ref. No. 1000955-082620).

The Irving Independent School District (the “district™) received a request for a named for-
mer employee’s employment file, service records, and any related investigation records.
Although the district takes no position as to whether the submitted information is excepted
under the Act, you state release of the submitted information may implicate the interests of
the Texas Education Agency (“TEA”). Accordingly, you state, and provide documentation
showing, the district notified TEA of the request for information and of its right to submit
arguments to this office as to why the submitted information should not be released. See
Gov’t Code § 552.304 (interested party may submit comments stating why information
should or should not be released).> We have reviewed the submitted information.

Initially, we note you have not submitted the requested employment file and service rec-
ords. To the extent any information responsive to this portion of the request existed on the
date the district received the request, we assume the district has released it. If the district
has not released any such information, it must do so at this time. See id. 88 552.301(a),
.302; see also Open Records Decision No. 664 (2000) (if governmental body concludes no
exceptions apply to requested information, it must release information as soon as possible).

Next, we note the United States Department of Education Family Policy Compliance Office
has informed this office the Family Educational Rights and Privacy Act (“FERPA”), section

! As of the present date, we have not received comments from TEA.
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1232g of title 20 of the United States Code, does not permit state and local educational
authorities to disclose to this office, without parental or an adult student’s consent, unre-
dacted, personally identifiable information contained in education records for the purpose
of our review in the open records ruling process under the Act.? Consequently, state and
local educational authorities that receive a request for education records from a member of
the public under the Act must not submit education records to this office in unredacted
form, that is, in a form in which “personally identifiable information” is disclosed. See 34
C.F.R. § 99.3 (defining “personally identifiable information). The district has submitted
education records for our review. Because our office is prohibited from reviewing these
records to determine whether appropriate redactions under FERPA have been made, we
will not address the applicability of FERPA to any of the submitted records. See 20 U.S.C.
8 1232g(a)(1)(A). Such determinations under FERPA must be made by the educational
authority in possession of the education records.

Section 552.101 of the Government Code excepts from public disclosure “information con-
sidered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate con-
cern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex.
1976). To demonstrate the applicability of common-law privacy, both prongs of this test
must be satisfied. 1d. at 681-82. Types of information considered intimate and embarrass-
ing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Ad-
ditionally, this office has concluded some kinds of medical information are generally highly
intimate or embarrassing. See Open Records Decision No. 455 (1987). Upon review, we
find some of the submitted information meets the standard articulated by the Texas Su-
preme Court in Industrial Foundation. Accordingly, the district must withhold the infor-
mation we marked under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses at issue are not excluded by subsection (c). There-
fore, the district must withhold the personal e-mail addresses we marked under section
552.137 of the Government Code, unless the owners affirmatively consent to their public
disclosure.

In summary, the district must withhold the information we marked under section 552.101
of the Government Code in conjunction with common-law privacy. The district must

2 A copy of this letter may be found on the Office of the Attorney General’s website at https://www.texasat-
torneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-USDOE-FERPA.pdf.

3 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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withhold the personal e-mail addresses we marked under section 552.137 of the Govern-
ment Code, unless the owners affirmatively consent to their public disclosure. The district
must release the remaining information.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the gov-
ernmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open Gov-
ernment Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges
for providing public information under the Public Information Act may be directed to the
Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Deborah Southerland
Assistant Attorney General
Open Records Division
DS/rm

Ref: ID# 851670

Enc. Submitted documents

c: Requestor
(w/o enclosures)

4 We note the requestor has a right of access to some of the information being released. See Gov’t Code
8§ 552.023(a); ORD 481 at 4 (privacy theories not implicated when individuals request information concerning
themselves). Thus, the district must again seek a decision from this office if it receives another request for
the same information from another requestor.
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