KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 2, 2020

Ms. Allison A. Bastain-Rodriguez

Counsel for the City of Harlingen

Denton Navarro Rocha Bernal & Zech, P.C.
701 East Harrison, Suite 100

Harlingen, Texas 78550-9165

OR2020-27486
Dear Ms. Bastain-Rodriguez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 851548.

The City of Harlingen (the “city”), which you represent, received a request for information
pertaining to a specified case number. You state the city has released basic information to
the requestor pursuant to 552.108(c) of the Government Code. You state the city will
withhold social security numbers pursuant to section 552.147(b) of the Government Code. '
You claim some of the submitted information is excepted from disclosure under sections
552.101,552.103, 552.108, and 552.117 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

We note the submitted information is subject to section 552.022 of the Government Code.
Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Section
552.108[.]

! Section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s
social security number from public release without the necessity of requesting a decision from this office. See
Gov’t Code § 552.147(b).
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Gov’t Code § 552.022(a)(1). The submitted information consists of a completed
investigation that is subject to subsection 552.022(a)(1). The city must release the
submitted information pursuant to subsection 552.022(a)(1) unless it is excepted from
disclosure under section 552.108 of the Government Code or expressly made confidential
under the Act or other law. Although you raise section 552.103 of the Government Code
for the submitted information, this section is a discretionary exception to disclosure and
does not make information confidential under the Act. See Dallas Area Rapid Transit v.
Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive Gov’t Code § 552.103); Open Records Decision Nos. 665
at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions). Therefore, none of the information subject to subsection
552.022(a)(1) may be withheld under section 552.103. However, we will consider your
argument to withhold the information at issue under section 552.108 of the Government
Code. See Gov’t Code § 552.022(a)(1). Further, because sections 552.101 and 552.117 of
the Government Code can make information confidential for purposes of section 552.022,
we will consider the applicability of these exceptions to the information subject to section
552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses information made confidential by statute, such
as the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code, which
governs release of medical records. Section 159.002 of the MPA provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office
has concluded the protection afforded by section 159.002 extends only to records created
by either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information
we marked constitutes a record of the identity, diagnosis, evaluation, or treatment of a
patient by a physician. Accordingly, the city must withhold the information we marked
under section 552.101 of the Government Code in conjunction with the MPA.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office also has found personal financial information not
relating to a financial transaction between an individual and a governmental body is
generally highly intimate or embarrassing. See Open Records Decision Nos. 600 (1992)
(employee’s designation of retirement beneficiary, choice of insurance carrier, election of
optional coverages, direct deposit authorization, forms allowing employee to allocate
pretax compensation to group insurance, health care or dependent care), 523 (1989)
(common-law privacy protects credit reports, financial statements, and other personal
financial information), 373 (1983) (sources of income not related to financial transaction
between individual and governmental body protected under common-law privacy). Upon
review, we conclude the information we marked meets the standard articulated by the Texas
Supreme Court in Industrial Foundation. Accordingly, the city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
common-law privacy.?

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. See
Gov’t Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should
apply to information requested). We note section 552.108 is generally not applicable to
records of an internal investigation that is purely administrative in nature and does not
involve the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86
S.W.3d 320 (Tex. App.-Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26
(Tex. Civ. App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution). You state the information you indicated is related to a closed criminal
investigation that did not result in conviction or deferred adjudication. Upon review, we
find the information we marked relates to a closed criminal investigation that did not result
in conviction or deferred adjudication. Therefore, section 552.108(a)(2) is applicable to the
information we marked, and the city may withhold the information we marked under
section 552.108(a)(2) of the Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal
record or notation of a law enforcement agency or prosecutor that is maintained for internal
use in matters relating to law enforcement or prosecution . . . if . . . release of the internal
record or notation would interfere with law enforcement or prosecution[.]” Gov’t Code

2 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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§ 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information which, if
released, would permit private citizens to anticipate weaknesses in a police department,
avoid detection, jeopardize officer safety, and generally undermine police efforts to
effectuate the laws of this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.—Austin 2002, no pet.). To prevail on its claim that section 552.108(b)(1) excepts
information from disclosure, a governmental body must do more than merely make a
conclusory assertion that releasing the information would interfere with law enforcement.
Instead, the governmental body must meet its burden of explaining how and why release of
the requested information would interfere with law enforcement and crime prevention. See
Open Records Decision No. 562 at 10 (1990) (construing statutory predecessor). This
office has concluded section 552.108(b) excepts from public disclosure information relating
to the security or operation of a law enforcement agency. See, e.g., Open Records Decision
Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not protected),
252 at 3 (governmental body failed to indicate why investigative procedures and techniques
requested were any different from those commonly known).

You state the information you marked, if released, would interfere with law enforcement
or prosecution of crime. You state the release of the information at issue would “clue
criminally-inclined individuals into internal police practices and procedures, and therefore
undermine the Harlingen Police Department’s ability to fight crime.” Based on your
representations and our review, we agree the release of some of the information at issue,
which we marked, would interfere with law enforcement. Accordingly, the city may
withhold the information we marked and indicated under section 552.108(b)(1) of the
Government Code. However, we find you have not demonstrated how any of the remaining
information at issue would interfere with law enforcement or crime prevention.
Accordingly, the city may not withhold any of the remaining information at issue under
section 552.108(b)(1) of the Government Code.

In summary, the city must withhold the information we marked under section 552.101 of
the Government Code in conjunction with the MPA. The city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
common-law privacy. The city may withhold the information we marked under section
552.108(a)(2) of the Government Code. The city may withhold the information we marked
and indicated under section 552.108(b)(1) of the Government Code. The city must release
the remaining information.>

3 We note the requestor has a right of access to some of the information being released. See Gov’t Code
§ 552.023(a) (a governmental body may not deny access to person to whom information relates or person’s
agent on ground that information is considered confidential by privacy principles); Open Records Decision
No. 481 at 4 (1987) (privacy theories not implicated when individuals request information concerning
themselves). Thus, the city must again seek a decision from this office if it receives another request for the
same information from another requestor.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Emily Kunst

Assistant Attorney General
Open Records Division
EK/gw

Ref: ID# 851548

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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