KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 21, 2020

Ms. Jennifer Irlbeck
Assistant District Attorney
Lubbock County

P.O. Box 10536

Lubbock, Texas 79408

OR2020-26496
Dear Ms. Irlbeck:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 848181 (Ref. No. ORR.2130).

Lubbock County (the “county”) received a request for a named individual’s personnel file
as well as certain communications involving the named individual during a stated period of
time. You claim some of the submitted information is not subject to the Act. You also
claim the submitted information is excepted from disclosure under sections 552.101,
552.102, 552.103, 552.108, 552.114, 552.117, 552.130, 552.136, 552.137, 552.139, and
552.147 of the Government Code.! Additionally, you state release of the information at
issue may implicate the interests of the individual named in the present request, whom you
notified of the request.? See Gov’t Code § 552.304 (interested party may submit comments
stating why information should or should not be released). We have considered the
exceptions you claim and reviewed the submitted information.

Initially, you state some of the submitted information, which you marked, is not responsive
to the present request for information. This ruling does not address the public availability

! Although you also raise section 552.024 of the Government Code, we note this section is not an exception
to disclosure. Rather, this section permits a current or former official or employee of a governmental body to
choose whether to allow public access to certain information relating to the current or former official or
employee that is held by the employing governmental body. See Gov’t Code § 552.024.

2 As of the date of this letter, this office has not received comments from the named individual explaining
why any of the submitted information should not be released.
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of any information that is not responsive to the request and the county is not required to
release such information in response to the present request.

Next, we note some of the information at issue was the subject of a previous request for a
ruling, in response to which this office issued Open Records Letter No. 2020-25113 (2020).
In that ruling, we determined that the county may withhold the submitted information under
section 552.108(a)(1) of the Government Code on behalf of the Texas Department of Public
Safety. We have no indication the law, facts, and circumstances on which the prior ruling
was based have changed. Thus, the county may continue to rely on Open Records Letter
No. 2020-25113 as a previous determination and withhold the information we marked in
accordance with that ruling.> See Open Records Decision No. 673 (2001) (so long as law,
facts, and circumstances on which prior ruling was based have not changed, first type of
previous determination exists where requested information is precisely same information
as was addressed in prior attorney general ruling, ruling is addressed to same governmental
body, and ruling concludes that information is or is not excepted from disclosure).

Next, you assert some of the remaining information does not consist of public information
that is subject to disclosure under the Act. The Act is applicable only to “public
information.” See Gov’t Code §§ 552.002, .021. Section 552.002(a) provides:

In this chapter, “public information” means information that is written,
produced, collected, assembled, or maintained under a law or ordinance or
in connection with the transaction of official business:

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or
(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining
the information; or

(3) by an individual officer or employee of a governmental body in

the officer’s or employee’s official capacity and the information

pertains to official business of the governmental body.

Id. § 552.002(a). Section 552.002(a-1) also provides:
Information is in connection with the transaction of official business if the

information is created by, transmitted to, received by, or maintained by an
officer or employee of the governmental body in the officer’s or employee’s

3 As we are able to make this determination, we need not address your arguments against disclosure of this
information.
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official capacity, or a person or entity performing official business or a
governmental function on behalf of a governmental body, and pertains to
official business of the governmental body.

Id. § 552.002(a-1). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and, thus, is subject to the Act. Id.
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The
Act also encompasses information that a governmental body does not physically possess,
if the information is collected, assembled, or maintained for the governmental body, and
the governmental body owns the information or has a right of access to it. Gov’t Code
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987). Further, information that
is written, produced, collected, assembled, or maintained by an individual officer or
employee of a governmental body in the officer’s or employee’s official capacity may be
subject to disclosure under the Act if the information pertains to official business of the
governmental body. Gov’t Code § 552.002(a)(3).

We understand you to assert some of the information at issue is not subject to the Act
because it is personal in nature and is not related to the transaction of official county
business. See Open Records Decision No. 635 at 7 (1995) (section 552.002 not applicable
to personal information unrelated to official business and created or maintained by state
employee involving de minimis use of state resources). However, upon review, we find the
information at issue is maintained in connection with the transaction of official business of
the county and, thus, is subject to the Act. Accordingly, we will address your arguments
against disclosure of the information at issue.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such
as section 6103(a) of title 26 of the United States Code. Section 6103(a) renders federal
tax return information confidential. See Attorney General Opinion H-1274 (1978) (tax
returns); Open Records Decision No. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms).
Section 6103(b) defines the term “return information” as follows:

a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or
any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or with
respect to the determination of the existence, or possible existence, of
liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense].]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer’s liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp 748, 754 (M.D.N.C. 1989), dismissed in part, aff’d in part, vacated in part, and
remanded, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the county must withhold the
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information we marked under section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code.*

Section 552.101 of the Government Code also encompasses the Family and Medical Leave
Act (the “FMLA”). See 29 U.S.C. §§ 2601 et seq. Section 825.500 of chapter V of title 29
of the Code of Federal Regulations identifies the record-keeping requirements for
employers that are subject to the FMLA. Section 825.500(g) provides:

[r]ecords and documents relating to medical certifications, recertifications
or medical histories of employees or employees’ family members, created
for purposes of FMLA, shall be maintained as confidential medical records
in separate files/records from the usual personnel files. If the Genetic
Information Nondiscrimination Act of 2008 (GINA) is applicable, records
and documents created for purposes of FMLA containing family medical
history or genetic information as defined in GINA shall be maintained in
accordance with the confidentiality requirements of Title II of GINA (see
29 C.F.R. 1635.9), which permit such information to be disclosed consistent
with the requirements of FMLA. If the [Americans with Disabilities Act
(the “ADA”)], as amended, is also applicable, such records shall be
maintained in conformance with ADA confidentiality requirements . . .
except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) First aid and safety personnel may be informed (when
appropriate) if the employee’s physical or medical condition might
require emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). Upon review, we find the information we marked is confidential
under section 825.500 of title 29 of the Code of Federal Regulations. Further, we find the
release provisions of the FMLA are not applicable to this information. Accordingly, the
county must withhold the information we marked under section 552.101 of the Government
Code in conjunction with the FMLA.>

You raise section 552.101 of the Government Code in conjunction with the Health
Insurance Portability and Accountability Act of 1996 (“HIPAA”) for the requested
information. At the direction of Congress, the Secretary of Health and Human Services

4 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
5 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(“HHS”) promulgated regulations setting privacy standards for medical records, which
HHS issued as the Federal Standards for Privacy of Individually Identifiable Health
Information. See HIPAA, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. pts.
160, 164 (“Privacy Rule”); see also Attorney General Opinion JC-0508 at 2 (2002). These
standards govern the releasability of protected health information by a covered entity. See
45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose
protected health information, excepted as provided by parts 160 and 164 of the Code of
Federal Regulations. 45 C.F.R. § 164.502(a).

This office addressed the interplay of the Privacy Rule and the Act in Open Records
Decision No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code
of Federal Regulations provides a covered entity may use or disclose protected health
information to the extent such use or disclosure is required by law and the use or disclosure
complies with and is limited to the relevant requirements of such law. See 45 C.F.R.
§ 164.512(a)(1). We further noted the Act “is a mandate in Texas law that compels Texas
governmental bodies to disclose information to the public.” See ORD 681 at 8; see also
Gov’t Code §§ 552.002, .003, .021. We therefore held the disclosures under the Act come
within section 164.512(a). Consequently, the Privacy Rule does not make information
confidential for the purpose of section 552.101 of the Government Code. See Abbott v. Tex.
Dep’t of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006,
no pet.); ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule,
statutory confidentiality requires express language making information confidential).
Because the Privacy Rule does not make confidential information that is subject to
disclosure under the Act, the county may not withhold any portion of the remaining
information on that basis.

Section 552.101 of the Government Code also encompasses information made confidential
by other statutes, such as the Medical Practice Act (“MPA”), subtitle B of title 3 of the
Occupations Code, which governs release of medical records. Section 159.002 of the MPA
provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Occ. Code. § 159.002(a)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded the protection afforded
by section 159.002 extends only to records created by either a physician or someone under
the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983),
343 (1982). We have also found when a file is created as a result of a hospital stay, all the
documents in the file referring to diagnosis and treatment constitute physician patient
communications or “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient

by a physician that are created or maintained by a physician.” Open Records Decision No.
546 (1990).

Upon review, we find the information we marked constitutes records of the identity,
diagnosis, evaluation, or treatment of a patient by a physician that was created or is
maintained by a physician. Accordingly, the county must withhold the information we
marked under section 552.101 of the Government Code in conjunction with the MPA. In
addition, we note some of the remaining information, which we marked, was created by a
nurse. The county must withhold this information under section 552.101 of the
Government Code in conjunction with the MPA only if it was created under the supervision
of a physician, or if it contains information taken directly from records created by or under
the supervision of a physician. Ifthe information created by a nurse were not created under
the supervision of a physician, or if it does not contain information taken directly from
records created by or under the supervision of a physician, such information is not subject
to the MPA and the county may not withhold it under section 552.101 on that basis.
However, we find none of the remaining information constitutes medical records or
information obtained from medical records subject to section 159.002. Therefore, the
county may not withhold any portion of the remaining information under section 552.101
of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses section 258.102(a) of the
Occupations Code, which provides:

The following information is privileged and may not be disclosed except as
provided by this subchapter:

(1) a communication between a dentist and a patient that relates to a
professional service provided by the dentist; and

(2) a dental record.

Occ. Code § 258.102(a). A “dental record” means dental information about a patient that
is created or maintained by a dentist and relates to the history or treatment of the patient.
See id. § 258.101(1). Upon review, we find the county must withhold the information we
marked under section 552.101 of the Government Code in conjunction with section
258.102(a) of the Occupations Code.
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Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under section
552.101 of the Government Code. Section 552.101 of the Government Code encompasses
the doctrine of common law privacy, which protects information that is (1) highly intimate
or embarrassing, the publication of which would be highly objectionable to a reasonable
person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Hubert v. Harte Hanks Texas
Newspapers, Inc., 652 S.W. 2d 546, 549 51 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial
Foundation privacy test. However, the Texas Supreme Court has expressly disagreed with
Hubert’s interpretation of section 552.102(a) and held the privacy standard under section
552.102(a) differs from the Industrial Foundation test under section 552.101. See Tex.
Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The
supreme court also considered the applicability of section 552.102(a) and held it excepts
from disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. See id. at 348. Accordingly, the county must withhold
the employee’s date of birth we marked under section 552.102(a) of the Government Code.°
However, upon review, we find no portion of the remaining information is subject to section
552.102(a) of the Government Code, and the county may not withhold any of it on that
basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which is subject to the two-prong test discussed above. Indus. Found., 540 S.W.2d
at 685. To demonstrate the applicability of common-law privacy, both prongs of this test
must be satisfied. /Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. Additionally, this office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). A
compilation of an individual’s criminal history is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf. U.S. Dep 't
of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding
significant privacy interest in compilation of individual’s criminal history by recognizing
distinction between public records found in courthouse files and local police stations and
compiled summary of criminal history information). Furthermore, we find a compilation
of a private citizen’s criminal history is generally not of legitimate concern to the public.
However, we note records relating to routine traffic violations are not considered criminal
history information. Cf. Gov’t Code § 411.082(2)(B) (criminal history record information
does not include driving information). We also note an individual’s telephone number is
generally not highly intimate or embarrassing. See Open Records Decision No. 554 at 3
(1990) (disclosure of person’s name, address, or telephone number not an invasion of
privacy). Additionally, we note the public generally has a legitimate interest in information
that relates to public employment and public employees. See Open Records Decisions Nos.

® As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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562 at 10 (1990) (personnel file information does not involve most intimate aspects of
human affairs, but in fact touches on matters of legitimate public concern), 542 (1990), 470
at 4 (1987) (public has legitimate interest in job qualifications and performance of public
employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees).

Upon review, we find some of the information at issue satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Accordingly, the county must withhold
the information we marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, we find you have failed to demonstrate the remaining
information at issue is highly intimate or embarrassing and not of legitimate public concern.
Therefore, the county may not withhold any portion of the remaining information under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body
who requests this information be kept confidential under section 552.024 of the
Government Code. See Gov’t Code § 552.117(a)(1). We note section 552.117 is also
applicable to personal cellular telephone numbers, provided the cellular telephone service
is not paid for by a governmental body. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 not applicable to cellular telephone numbers paid for by governmental
body and intended for official use). Whether a particular item of information is protected
by section 552.117(a)(1) must be determined at the time of the governmental body’s receipt
of the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee or official who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information. You
state, and the information at issue demonstrates, the employee whose information is at issue
elected to keep the information at issue confidential pursuant to section 552.024.
Accordingly, the county must withhold the information we marked under section
552.117(a)(1) of the Government Code; however, the cellular telephone numbers at issue
may be withheld only if a governmental body does not pay for the cellular telephone
service.” We note the remaining information at issue does not consist of a home address or
telephone number, social security number, emergency contact information, or family
member information pertaining to a current or former county employee. Therefore, no
portion of the remaining information may be withheld under section 552.117.

Section 552.130 of the Government Code excepts from public disclosure information
relating to a motor vehicle operator’s or driver’s license, motor vehicle title or registration,
or personal identification document issued by an agency of this state or another state or
country. See Gov’t Code § 552.130. Accordingly, the county must withhold the motor

7 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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vehicle record information we marked under section 552.130 of the Government Code.®
However, the remaining information at issue does not consist of motor vehicle record
information for the purposes of section 552.130, and the county may not withhold any
portion of it on that basis.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a government body is confidential.” Id.
§ 552.136(b). Section 552.136(a) defines “access device” as “a card, plate, code, account
number, personal identification number, electronic serial number, mobile identification
number, or other telecommunications service, equipment, or instrument identifier or means
of account access that alone or in conjunction with another access device may be used to .
. . obtain money, goods, services, or another thing of value [or] initiate a transfer of funds
other than a transfer originated solely by paper instrument.” Id. § 552.136(a). Accordingly,
the county must withhold the information we marked under section 552.136 of the
Government Code.” However, we find you have not explained any of the remaining
information at issue consists of credit card, debit card, or charge card numbers, or are an
access device number used to obtain money, goods, services, or any item of value, or used
to initiate the transfer of funds. See id. §§ 552.136(a), .301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies). Therefore, we find you have
failed to demonstrate the applicability of section 552.136 of the Government Code to the
remaining information at issue, and no portion of it may withheld on that basis.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
The e-mail address at issue is not excluded by subsection (¢). Accordingly, the county must
withhold the personal e-mail address we marked under section 552.137 of the Government
Code, unless the owner affirmatively consents to its public disclosure.

Section 552.101 of the Government Code also encompasses section 730.004 of the
Transportation Code, which provides, “[n]otwithstanding any other provision of law to the
contrary, including chapter 552, Government Code, except as provided by sections
730.005-730.007, an agency may not disclose personal information about any person
obtained by the agency in connection with a motor vehicle record.” Transp. Code
§ 730.004. Section 730.004 applies only to an “agency” that compiles or maintains motor
vehicle records. See id. § 730.003(1). Upon review, we find you failed to establish the
county compiles or maintains motor vehicle records for purposes of chapter 730. Thus, you
failed to demonstrate section 730.004 of the Transportation Code applies to the county, and,
consequently, the county may not withhold any portion of the remaining information at
issue on that basis.

8 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses information protected by
section 560.003 of the Government Code, which provides, “[a] biometric identifier in the
possession of a governmental body is exempt from disclosure under [the Act].” Gov’t Code
§ 560.003; see id. § 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry). Upon review, we find no portion of the
remaining information contains a biometric identifier. Therefore, the county may not
withhold any portion of the remaining information under section 552.101 of the
Government Code in conjunction with section 560.003 of the Government Code.

Section 552.139 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information that relates to computer network security, to restricted
information under Section 2059.055 [of the Government Code], or to the
design, operation, or defense of a computer network.

(b) The following information is confidential:
(1) a computer network vulnerability report;

(2) any other assessment of the extent to which data processing
operations, a computer, a computer program, network, system, or
system interface, or software of a governmental body or of a
contractor of a governmental body is vulnerable to unauthorized
access or harm, including an assessment of the extent to which the
governmental body’s or contractor’s electronically stored
information containing sensitive or critical information is vulnerable
to alteration, damage, erasure, or inappropriate use;

(3) a photocopy or other copy of an identification badge issued to an
official or employee of a governmental body; and

(4) information directly arising from a governmental body’s routine
efforts to prevent, detect, investigate, or mitigate a computer security
incident, including information contained in or derived from an
information security log.

Id. § 552.139(a), (b). Section 2059.055 of the Government Code provides, in pertinent part:

(b) Network security information is confidential under this section if the
information is:

(1) related to passwords, personal identification numbers, access
codes, encryption, or other components of the security system of a
governmental entity;
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(2) collected, assembled, or maintained by or for a governmental
entity to prevent, detect, or investigate criminal activity; or

(3) related to an assessment, made by or for a governmental entity or
maintained by a governmental entity, of the wvulnerability of a
network to criminal activity.

Id. § 2059.055(b). You assert the information you marked is made confidential under
section 552.139. However, upon review, we find you have failed to demonstrate the
applicability of section 552.139. Therefore, the county may not withhold any portion of
the remaining information under section 552.139(a) of the Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal
record or notation of a law enforcement agency or prosecutor that is maintained for internal
use in matters relating to law enforcement or prosecution . . . if . . . release of the internal
record or notation would interfere with law enforcement or prosecution[.]” Id.
§ 552.108(b)(1). This section is intended to protect “information which, if released, would
permit private citizens to anticipate weaknesses in a police department, avoid detection,
jeopardize officer safety, and generally undermine police efforts to effectuate the laws of
this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002,
no pet.). Rather than merely making a conclusory assertion that releasing the information
would interfere with law enforcement, the governmental body claiming section
552.108(b)(1) must meet its burden of explaining how and why release of the requested
information would interfere with law enforcement and crime prevention. See Open Records
Decision No. 562 at 10 (1990) (construing statutory predecessor). This office has
concluded section 552.108(b)(1) excepts from public disclosure information relating to the
security or operation of a law enforcement agency. See, e.g., Open Record Decision No.
252 (1980) (section 552.108 designed to protect investigative techniques and procedures
used in law enforcement), 143 (1976) (disclosure of specific operations or specialized
equipment). However, section 552.108(b)(1) is not applicable to generally known policies
and procedures. See, e.g., Open Records Decision Nos. 531 at 2-3 (1989) (Penal Code
provisions, common law rules, and constitutional limitations on use of force not protected),
252 at 3 (governmental body failed to indicate why investigative procedures and techniques
requested were any different from those commonly known). You assert the information
you marked is excepted from disclosure under section 552.108(b)(1) of the Government
Code. However, upon review, we find you have failed to demonstrate release of the
information at issue would interfere with law enforcement or crime prevention. Therefore,
the county may not withhold any portion of the remaining information under section
552.108(b)(1) of the Government Code.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108(a)(1) must explain how and why the release
of the requested information would interfere with law enforcement.  See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
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Section 552.108 may be invoked by the proper custodian of information relating to a
pending investigation or prosecution of criminal conduct. See Open Records Decision No.
474 at 4-5 (1987). Where an agency has custody of information that would otherwise
qualify for exception under section 552.108 as information relating to the pending case of
a law enforcement agency, the custodian of the records may withhold the information if it
provides this office with a demonstration the information relates to the pending case and a
representation from the law enforcement agency that it wishes to have the information
withheld. You do not inform us the information at issue pertains to a specific ongoing
criminal investigation or prosecution conducted by the county, nor have you explained its
release would interfere in some way with the detection, investigation, or prosecution of
crime. Therefore, we find you have failed to demonstrate the applicability of section
552.108(a)(1) and no portion of the remaining information may be withheld on that basis.

Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) is applicable in a particular situation. The
test for meeting this burden is a showing that (1) litigation was pending or reasonably
anticipated on the date the governmental body received the request for information, and (2)
the information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet
both parts of this test for information to be excepted from disclosure under section
552.103(a). See ORD 551 at 4.

To establish litigation is reasonably anticipated, a governmental body must provide this
office with “concrete evidence showing that the claim that litigation may ensue is more
than mere conjecture.” See Open Records Decision No. 452 at 4 (1986). Concrete evidence
to support a claim that litigation is reasonably anticipated may include, for example, the
governmental body’s receipt of a letter, prior to its receipt of a request for information,
containing a specific threat to sue the governmental body from an attorney for a potential
opposing party. Open Records Decision No. 555 (1990); see Open Records Decision No.
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518 at 5 (1989) (litigation must be “realistically contemplated””). On the other hand, this
office has determined that if an individual publicly threatens to bring suit against a
governmental body, but does not actually take objective steps toward filing suit, litigation
is not reasonably anticipated. Open Records Decision No. 331 (1982). Further, the fact
that a potential opposing party has hired an attorney who makes a request for information
does not establish that litigation is reasonably anticipated. Open Records Decision No. 361
(1983). Whether litigation is reasonably anticipated must be determined on a case-by-case
basis. ORD 452 at 4.

You claim the information at issue is excepted from disclosure pursuant to section 552.103
of the Government Code. However, upon review, we find you failed to demonstrate
litigation was pending or reasonably anticipated on the date the county received the present
request for information. Therefore, the county may not withhold the information at issue
under section 552.103 of the Government Code.

In summary, the county may continue to rely on Open Records Letter No. 2020-25113 as a
previous determination and withhold the information we marked in accordance with that
ruling. The county must withhold the information we marked under section 552.101 of the
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.
The county must withhold the information we marked under section 552.101 of the
Government Code in conjunction with the FMLA. The county must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
the MPA; however, the information created by a nurse may only be withheld on this basis
if it was created under the supervision of a physician or if it contains information taken
directly from records created by or under the supervision of a physician. The county must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with section 258.102(a) of the Occupations Code. The county must withhold
the employee’s date of birth we marked under section 552.102(a) of the Government Code.
The county must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The county must withhold
the information we marked under section 552.117(a)(1) of the Government Code; however,
the cellular telephone numbers at issue may be withheld only if a governmental body does
not pay for the cellular telephone service. The county must withhold the motor vehicle
record information we marked under section 552.130 of the Government Code. The county
must withhold the information we marked under section 552.136 of the Government Code.
The county must withhold the personal e-mail address we marked under section 552.137 of
the Government Code, unless the owner affirmatively consents to its public disclosure. The
county must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
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Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Blake Brennan
Assistant Attorney General
Open Records Division
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